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"Part H recogniz=s the unique role that families play in
the development of infants and toddlers with handicaps.
It is clear from the legislative history, and from the
requirements in Part H itself, that provision must be
made by States for families to play an active role in the
planning and provision of early intervention services. "

Preamble to notice of proposed rulemaking, 52 Federal
Register 44352 (November 18, 1987).
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“The Secretary is committed to ensuring that the families
of [eligible] children. .. are able to assume a full and
active role in the provision of early intervention services
to their children."

Part H regulations, Appendix A, 54 Federal Register 26338
(June 22, 1989).

— ———
— I

Preface

Public Law 99457, enacted in 1986, added to the Education of the
Handicapped Act a new program (Part H of the Act) designed to
encourage states to establish comprehensive, multidisciplinary sys-
tems of early intervention services for infants and toddlers with
developmental delays and, at state option, those at risk of delay, and
their families. States participating in the program were given four
years to develop appropriate services for eligible children and their
families. By the time they receive their fourth-year grant, states must
establish procedural safeguards to protect the rights of families who
are involved in ea:ly intervention systems. By the fifth year of their
participation, states are to provide services to all eligible children and
their families.

The Procedural Safeguards Task Force under the aegis of the Na-

tional Early Childhood Technical Assistance System (NEC*TAS) to

design models for these procedural safeguards and offer states

guidance for complying with the legzi mandates. Its members are:’
®]ra A. Burnim, Mental Health Law Project

eKathleen Boundy, Center for Law and Education

1 Orgamzahonal affiliations are provided for identification purposes only. The
agencies with which the task force members are affilia‘ed "“ave not necessari-
ly reviewed or approved the recommendations in this report. ’
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PREFACE

®Paula Goldberg, National Parent Network on Disabilities;
NEC*TAS; PACER Center

®Sue Lehr, Center on Human Policy

® Heather Bennett McCabe, former Part H Administrator,
Georgia Department of Human Resources; Rehabilitation and
Education for Adults and Children, Inc.

®Patricia A. Place, National Association of State Directors of Spe-
cial Education; NEC*TAS

®Mary Quigley-Rick, National Maternal and Child Health
Resource Center

® Deborah A. Ziegler, Division for Early Childhood, Councii for
Exceptional Children.

The Task Force was formed in the fall of 1988. It held working ses-
sions in February and September of 1989 to develop proposed
policies. The policy recommendations reported here represent the
members’ consensus. The notes to the policies, which were prepared
in late 1989 and early 1990, also are endorsed by the entire Task Force.

In order to fulfill its mission, the Task Force had to address fun-
damental questions about the role of parents in the Part H system.?
®Should parents be encouraged to choose whether and how their
children and family will be served by the Part H system?
® To what extent should the Part H system respect parents’
choices about whether and how their children and family
should be served?
® To what information collected, maintained or used by the Part
H system should parents have access?
®To what extent should parents control others’ access to informa-
tion about their child or family that is collected and maintained
by the Part H system?
® What procedures should parents be afforded to redress their
grievances?

l'[1he recommended policies represent our answers to these critical
questions. They incorporate protections the Task Force believes
every Part H system should adopt —both to comply with the federal

2" ThePartH regulations define a “parent” as “a parent, a guardian, a person ac-
ting as a parent of a child, or a surrogate parent who has been [duly] ap-
pointed.” {34 CF.R. § 303.18.] The term does not include the state if the child
is a ward of the state. Id.

STRENGTHENING THE ROLE OF FAMILIES
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mandate and to comport with its spirit of collaboration among parents
and professionals.

The policies are presented in five chapters covering (1) consent to as-
sessment, evaluation and services, (2) notice of parents’ rights and
of proposed actions, (3) right to review and correct records, (4) con-
fidentiality of personally identifying information, and (5) administra-
tive procedures for resolving parents’ complaints. In the near future,
the Task Force plans to issue recommendations for implementation of
the surrogate parent provisions of Public Law 99-457.

Each of the five chapters is organized in the following manner for
ease of reference. A narrative introduction describes the goals of
the policies recommended in the chapter, the requirements imposed
by federal law, and how the recommended policies elaborate or ex-
pand upon these requirements. Immediately following each chapter’s
introduction are excerpts from Part H of the Education of the Hand-
icapped Act (hereinafter “the Part H statute”), the Part H regulations,
the regulations implementing Part B of the EHA (hereinafter “Part B
regulations”), and the regulations implementing the Family Education-
al Rights and Privacy Act (hereinafter “FERPA regulations”). We urge
readers to review this statutory and regulatory material before reading
the recommended policies. Finally, the recommended policies themsel-
ves are presented with correspondingly numbered notes that include
legal commentary.

Directly after this preface is a glossary of selected legal and
programmatic terms that appear throughout the report and its

3. This report addresses only the federal legal requirements imposed by the 1J.5.
Constitution, Part H of the Education of the Handicapped Act and the Part H
regulations. In addition, certain other federal laws and regulations impose
obligations on agencies and providers in the Part H system. Although not
specifically aimed at regulating the activities cf the Part H system, these legal
schemes set standards for various federally assisted programs that are likely
to serve families in the Part H system, such as Medicaid, child welfare
programs and programs assisted through the Maternal and Child Health Ser-
vices Block Grant and the Title XX Social Services Block Grant. The Task Force
has not attempted to identify each of these legal schemes or the obligations
they impose with respect to protecting the rights of families who apply for or
receive services. Our understanding, however, is that these schemes provide
few, if any, protections for families beyond those mandated in the Part H
statute and regulations. Furthermore, this report does not address legal re-
quirements concerning procedural safeguards that may be imposed by siate
law. However, states are obliged to comply with such requirements when
they do not conflict with federal law. Most states have some state statutes, ad-
ministrative regulations or judicial decisions that contain standards with
which the Part H system must comply regarding parents’ consent to assess-
ment, evaluation, or services; notification to parents of their rights and of
proposed actions; parents’ rights to examine and correct records; confiden-
tiality of personal identifying information; and the conduct of administrative
hearings.

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA
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PREFACE

footnotes. More detailed definitions of some of these terms are found
in notes to the relevant policy recommendations and in the appen-
dices that follow the text of the report. Appendix A includes informa-
tion about the Task Force members. Appendix B gathers in a single
document, without narrative or notes, all the recommended policies.
The remaining appendices describe the legislative history of Part H
(C) and reproduce the entire Part H statute (D), its implementing
regulations (E), the relevant Part B regulations (F) and the FERPA
regulations (G).
The Task Force welcomes comments and questions about its recom-
mendations and legal interpretations. Comments and questions —
including inquiries about work to date on surrogate parent policies —
should be directed to Ira A. Burnim, Task Force chair, at the Mental
Health Law Project, 2021 L Street N.W., Suite 800, Washington D.C.
20036; telephone (202) 467-5730; fax (202 ) 223-0409.

STRENGTHENING THE ROLE OF FAMILIES
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GLOSSARY

Following are some of the terms and acronyms that appear throughout this
guide. For more comprehensive information about terms related 0 early interven-
tion, see the definitions in the Part H, Part B and FERPA regulations (Appendices E,
Fand G).

Case management
Activities designed to assist and enable a recipient (under Part H, an eligible
child and the child’s family) to receive the rights, safeguards and services to
which he or she is entitled (see the full definition in the Part H regulations, 34
C.FR. §303.6).

CER.
The Code of Federal Regulations, which contains the rules promulgated by the
various federal agencies. The regulations cited here all appear in volume 34,
(cited as 34 C.F.R). Part 303 of 34 C.F.R. contains the Part H regulations (cited as
34 CF.R. § 303); Part 300, the Part B regulations (cited as 34 C.F.R. § 300); and
Part 99, the FERPA regulations (cited as 34 C.F.R. § 99).

EHA
Education of the Handicapped Act, the federal special education law formerly
called the Education for All Handicapped Children Act, amended in 1986 by
Public Law 99-457 to, among other things, authorize funds for states to
develop comprehensive early intervention systems.

Evaluation and assessment
*Evaluation” means the procedures used to determine whether a child is
eligible for services under the state’s definition. “Assessment” mea . the proce-
dures used to identify the eligible child’s needs, the family’s strengths and
needs related to the child’s development, and the services to meet these needs
(see the full definition in the Part H regulations, 34 C.F.R. § 303.322).

FERPA
The Family Educational Rights and Privacy Act, a federal statute that requires
federally supported educational programs to give parents and students access
to students’ records and the ability to correct records they believe are inac-
curate, and prohibits the broad release of student records without parents’ or
students’ consent.

ICC
The Interagency Coordinating Council that each state and jurisdiction par-
ticipating in Part H must establish to assure coordination and cooperation of
all participating agencies in implementing the early intervention program.

.
Id. is used in footnotes to refer to the citation in the previous footnote.

The written Individualized Education Program that school systems must
develop, with parents’ participation, to meet the edicational needs of each
child identified as requiring special education and related services.

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA
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The written Individualized Family Service Plan that the early intervention sys-

tem must develop, with family participation, for how it plans to meet the as-
sessed needs of each child identified as eligible for early intervention services
and of the child’s family.

Lead agency
The agency named by the Governor to administer a state’s interagency early in-
tervention system, with advice and assistance by the Interagency Coordinating
Council.

lle’!
A section of a law (e.g, Part H, Part B) or a regulation (e.g., Part 303 of 34
C.E.R., which includes all of the Part H regulations).

Part B
The section of the Education of the Handicapped Act providing for a free ap-
propriate public education and education-related services to all school-age
children with handicapping conditions (ages 3-21 in most states; beginning at
birth in some). Originally enacted in 1975 as Public Law 94-142, the Education
for All Handicapped Children Act.

PartH

Part H of the Education of the Handicapped Act, enacted by Public Law 99-
457. It establishes the early intervention program for eligible infants and tod-
dlers up to age 3.

Procedural safeguards
Legal protections (including mechanisms or procedures) available to children,
their parents and their advocates to protect their rights in dealings with agen-
cies and providers of early intervention services (see Section 680 of the Educa-
tion of the Handicapped Act, codified at 23 U.S.C. § 1480 et seq.).

PL 99-457
The public law number of the Education of the Handicapped Act Amendments
of 1986, enacted by the 99th Congress. Title I of PL 99457 established the Part
H program.

§ and §§
Section(s) of a federal statute or regulations.

US.C
United States Code, containing the bills passed by Congress and signed into
law by the President. The Education of the Handicapped Act is published
("codified”) in volume 20 and cited as 20 U.S.C. § 1400 ef seg (Section 1400 and
numbers following). In this report, citations to Part H in footnotes are to the
U.S. Code. The section numbers in the codification are different than the sec-
tion numbers in the EHA itself. The copy of Part H of the EHA in Appendix D
indicates which U.S.C. section corresponds to each section of the EHA.

STRENGTHENING THE ROLE OF FAMILIES
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Chapter 1

Consent to Assessment,
Evaluation and Services

INTRODUCTION

!'rhe recommended policies governing consent to assessment, evalua-
tion and services are designed to ensure that:
®The participation of families in the Part H system is voluntary;
®Parents receive the information they need to make informed
decisions about how their children and family will be served;
and
@ States respect parenus’ wishes about how their children and
family will be served.

The Part H statute and regulations contain three principal
safeguards aimed at preventing coerced participation in Part H
programs and promoting collaborative decision-making among
parents and professionals. Under the statute and regulations:
®Parents’ written consent must be obtained before the initial
evaluation and assessment of a child or family is conducted and
before early intervention services are initiated;
o The consent given by parents must be informed; and
®Parents must receive written notice of any proposed change in
the “identification, evaluation, or placement of the child, or the
provision of appropriate early intervention services to the child
and the child’s family.”’ Once they receive such notice, parents
may prevent a proposed change by filing a complaint and -e-

T 34 CFR § 303.403().

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA

15

4————-——d



CHAPTER 1: PARENTAL CONSENT

questing a formal hearing. (Unless the state and parents agree
otherwise, the Part H system may not make a proposed change
while the parents’ complaint is being resolved.)
Although these are important protections, we believe they do not
go far enough. Additional safeguards are needed to assure
parents a meaningful and effective voice in decisions about their child
and family. Therefore, the policies recornmended by the Task Force
prescribe, in addition, that:
® Parents must receive detailed information about assessments,
evaluations and services for which their consent is sought;
® Parents should be asked to sign the Individualized Family Ser-
vice Plan as evidence of their consent to the provision of the ser-
vices outlined in the plan;
® Unless the parents have waived this right, the Part H system
must obtain parents’ written consent before making any change
in the identification, evaluation or placement of their child or in
the provision of appropriate early intervention services to their
child or family;
® Parents have a right to selectively consent to proposed educa-
tion and assessment procedures and proposed services (i.e., the
parents may consent to some procedures or services and reject
others).

The recommended policies authorize states to pursue activities that
will encourage parents to reconsider a refusal to consent. Such ac-
tivities might include providing relevant literature or other materials,
offering peer counseling to enhance parents’ understanding of the
value of early intervention and to allay their concerns about participa-
tion in Part H programs, and periodically renewing contact with
parents to see if they have changed their minds about the desirability
of the proposed procedures or services.

The recommended policies, however, also set limits on the action
states may take in response to parents’ refusal to consent. We
reject the use of coercion to obtain consent to evaluation and assess-
ment procedures or to services unless the parents’ refusal to consent
amounts to child abuse -r child neglect under state law. When the
state believes a refusal amounts to abuse or neglect, it may initiate a
proceeding in a proper court to override the parents’ refusal. This may
be done only as a last resort, in an emergency and after all other
avenues have been tried and failed.

In addition, the recommended policies prohibit the state from using
administrative processes, including administrative hearings for
resolving complaints, to override the parents’ refusal to consent. Al-

STRENGTHENING THE ROLE OF FAMILIES
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INTRODUCTION

though a note in the Part H regulations suggests that a state’s Part H
system may use Part B due process procedures to override a refusal to
consent to the evaluation of a child, we believe that neither the Educa-
tion of the Handicapped Act (hereinafter “the EHA") nor the Part B
regulations authorize use of Part B due process procedures for this
purpose. In our view, the Part B procedures apply to children of com-
pulsory school age, not to infants and toddlers in the family setting.
Even if authorized by the EHA and its implementing regulations, the
use of Part B procedures to obtain a.i evaluation without the parents’
consent would, we believe, violate constitutional limitations on state
intervention in family life.

inally, the use of the term “parents” requires clarification. Although

the recommended policies make reference to the parents’ consent,
they require that only one parent sign the Individualized Family Ser-
vice Plan. This is consistent with current practice in the Part B pro-
gram, where only one parent generally signs the Individualized
Education Program. It is also consistent with practice in the health and
human services fields, in which the consent of one parent is con-
sidered legally sufficient to authorize services to a child.

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA
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Part H Statute

Saction 677(c). [also cited as 20 U.S.C. § 1477]
.. .With the parent’s consent, early interven-
tion services may commence prior to the com-
pletion of [the multidisciplinary] assessment.”
Section 680, [also cited as 20 U.S.C. § 1480] The
procedural safeguards required to be included

in a statewide system...shall provide, at a mini-
mum, the following:

(5) Written prior notice to the parents or guar-
dian of the handicapped infant or toddler
whenever the state agency or service provider
proposes to initiate or change or refuses to in-
itiate or change the identification, evaluation,
or placement, or the provision of appropriate
early intervention services to the handicapped
infant or toddler.

(7) During the pendency of any proceeding or
action involving a complaint, unless the state
agency and the parents or guardian otherwise
agree, the child shall continue to receive the
appropriate early intervention services cur-
rently being provided or if applying for initial
services shall receive the services not in dis-
pute.

Part H Regulations

§ 303.322 Evaluation and assessment.

(d) Family assessment.
(1) Family assessments under this part must
be designed to determine the strengths and
needs of the family related to enhancing
the development of the child.
(2) Any assessment that is conducted must
be voluntary on the part of the family.

§ 303.401 Definitions of consent, native lan-
guage, and personally identifiable informa-
tion.

(a) “Consent” means that—
(1) The parent has been fully informed of
all information relevant to the activity for
which consent is sought, in the parent’s na-

PROVISIONS OF
FEDERAL LAW AND REGULATIONS

tive language or other mode of communica- ‘
tion;
(2) The parent understands and agrees in
writing to the carrying out of the activity
for which consent is sought, and the con-
sent describes that activity and lists the
records (if any) that will be released and to
whom: and
(3) The parent understands that the grant-
ing of consent is voluntary on the part of
the parent and may be revoked at any
time;...

§ 303.403 Prior notice; native language.

(a) General. Written prior notice must be
given to the paren’s of a child eligible under
this part a reasonable time before a public
agency or service provider proposes, or re-
fuses, to initiate or change the identification,
evaluation, or placement of the child, or the
provision of appropriate early intervention
services to the child and the child’s family.

(b) Content of notice. The notice must be in
sufficient detail to inform the parents about—
(1) The action that is being proposed or
refused;
(2) The reasons for taking the action; and
(3) All procedurai safeguards that are avail-
able under this part.

§ 303.404 Parental consent.

(a) Written parental consent must be obtained
before -
(1) Cond:icting the initial evaluation and as-
sessment of a child...and
(2) Initiating the provision of early interven-
tion services for the first time (i.e., at the
time that the initial [FSP is developed).

’b) If consent is not given, the public agency
shall make reasonable efforts to ensure that
the parent —
(1) Is fully aware of the nature of the
evaluation and assessment or the services
that would be available; and

e —
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CHAPTER 1: PARENTAL CONSENT

I Part H Regulations (continued)

(2) Understands that the child will not be
able to receive che evaluation and assess-
ment or services unless consent is given.

{ Note 2: The Part B regulations contain proce-
{ dures to enable public agencies to initiate a
due process hearing or use other procedures
| to -erride a parent’s refusal to consent to the
| initial evaluation of the parent’s child. Those
procedures apply to eligible children under
| this part, since the Part B evaluation require-
| ments applies to all handicapped children in a
| State, including infants and toddlers.
§ 303.425 Status of a child during proceed-
| ings.
(a) During the pendency of any proceeding in-
volving a complaint under the subpart, unless
{ the public agency and parents of a child other-
| wise agree, the child must continue to receive
| the appropriate early intervention services cur-
rently being provided.

| (b) If the complaint involves an application for
initial services under this part, the child must
| receive those services that are not in dispute.

14 STRENGTHENING THE ROLE OF FAMILIES
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POLICY RECOMMENDATIONS

Definition of “Informed Consent”

RECOMMENDED POLICIES

1. Parental consent is “informed”
when:

a. The parent has been fully informed
of all information relevant to the activity
for which consent is sought, in the
parent’s native language ox other mode
of communication;

b. The parent understands and agrees
in writing to the carrying out of the ac-
tivity for which parental consent is
sought, and the conse-t describes that
activity and lists records (if any), includ-
ing physical documents and recorded in-
formation, that will be released and to
whom; and

c. The parent understands that the
granting of consent is voluntary and
may be revoked at any time.

Ser 33 CE.R. § 303.401(a) (definition of consent).
34 CF.R § 203.401(a)1).

-

NOTES

1-1 Thisis the same as the definition of “con-
sent” in the Part H regulations, with the ex-
ception of a clause in subparazgnph ®)
clarifying the term “records.”* We use “in-
formed consent” instead of simply “con-
sent” to stress that the parent’s consent is
legally effective only if the parent under-
stands to what he or she is consenting.
Under the Part H regulations, obtaining a
parent’s consent involv~s more than secur-
ing the parent’s signature on a standard
form. An agency or provider must fully in-
form the parent of all information relevant
to the activity for which consent is sought.®

12 The clause “including physical documents
and recorded information” in (b) does not
appear in the definition of “consent” in the
Part H regulations. We added this clause to
clarif;; that, under the Part H regulations,
the term “record” includes not only a physi-
cal document in which information is
recorded but also the recorded information
itself.* Thus, under the Part H regulations,
as well as under policy #1, the written con-
sent that a parent is asked to sign must list
both type of records.> And, of course, the
agency or provider seeking the consent
must ensure that the parent understands
the nature of the records, that they will be
released, and to whom.*

See 34 C.F.R. §§ 303.402 & 303.460(b)(2) (adopting Part B policies and procedures regarding ac-

cess to and disclosure of Part H records); 34 C.F.R. § 300.560 (under Part B, “records” means “the
type of records covered under the definition of ‘education recards’ in [the FERPA regulations]”);
34 C.F.R. §99.3 (under PERPA regulations, a “record” means “any information recorded in any

way”")(emphasis added).

5. 34CFR §303.401(a)(2) (parent’s consent must be reflected in a “writing” that “lists” records

that will be released and to whom).

6. 34 CF.R §303.401(a)X1)éc(2) (corsent is present only when parent “understands ... the carrying

out of the activity for which consent is sought”).
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CHAPTER 1: PARENTAL CONSENT

Is “Informed”

When Consent to an Evaluation or Assessment

RECOMMENDED POLICIES

2. A parent’s consent to an evaluation
or assessment is “informed” if:

a. The parent understands the pur-
pose of the evaluation or assessment and
the procedures to be employed (i.e.,
what information is desired, why it is
desired and how it will be obtained). If a
family assessment is to be conducted,
this must be made explicit. The parent’s
written consent should describe the as-
sessment or evaluation procedures the
parent has authorized; '

b. The parent understands any bur-
dens a parent or family will bear as a
result of the assessment or evaluation
(e.g., whether parents must provide
transportation, possible impact on the
family of home-based procedures, effects
on insurance limits); and

c. The parent understands the possible
adverse consequences of refusing to con-
sent to an assessment or evaluation or to
proposed assessment or evaluation pro-
cedures (e.g., inability to establish child’s
eligibility for Part H services).

7. 31CFR §5 303.404(a).

34 CER. § 303.401(a)(1).

34 CFR §303.403(a).

34 CE.R. §303.403(b)1).

34 CF.R. §303.322(d)(3)(ii) & (iii).

2goeN

NOTES

2-1 The Part H regulations require the Part H
system to obtain parents’ consent to the ini-
tial evaluation and assessment of a child.”
They further require that parents be “fully
informed of all information relevant to” the
proposed evaluation and assessment when
their consent is sought.® To fulfill this legal
obligation, the Part H system must, in our
view, provide parents all the information
outlined in policy #2.

2-2 We recommend in policy #6 below that
Part H systems obtain parents’ consent not
only to the initial evaluation of a <hild but
also, unless parents waive this right, to all
subsequent evaluations. The Part H rules
do not impose such a requirement but
oblige the system only to notify parents of
subsequent evaluations it proposes to un-
dertake.’ This notice must “be in sufficient
detail to inform the parents about ... [t]he ac-
tion that is being proposed.”*® We believe
such a notice should give parents all the in-
formation outlined in policy #2(a-c).

2-3 The Part H rules direct that a family assess-
ment be “based on information provided by
the family through a personal interview;
and ... [ijncorporate the family’s description
of its strengths and needs related to enhanc-
ing the child’s development.*!!

2-4 Neither the Part H statute nor the Part H

regulations specifically address the use in
the evaluation and assessment process of
procedures , such as observation by profes-
sionals, of which the family is unaware at

16 STRENGTHENING THE ROLE OF FAMILIES
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ANNOTATED POLICY RECOMMENDATIONS

When Consent to Evaluation or Assessment Is “Informed” (continued)

NOTES

2-4 (continued)
the time of their use. We question the
propriety of using such undisclosed proce-
dures to assess parent-child interactions or
the family as a whole.!

If such procedures are used, they must
be attended by all of the procedural safe-
guards the law imposes on the use of
evaluation and assessment procedures
generally. Accordingly, a Part H agency or
provider may not use such procedures as
part of the initial evaluation or assessment
of a child, or as part of a family assessment,
without the parents’ prior informed con-
sent.!3 Likewise, an agency or provider
must inform the parents if such procedures
are to be part of an evaluation of a child
conducted after the initial evaluation.!

2.5 Policy #2(b) does not mention financial
charges imposed on the parent because Part
H evaluations and assessments must be con-
ducted at no cost to the parents.’s

26 Policy #2(c) is consistent with the require-
ment that, if pareuts refuse consent to an in-
itial evaluation and assessment, they must
be made “fully aware of the nature of the
evaluation and assessment ... that would be
available."16

12. See 34 C.F.R. §303.322(d)(3) (fami-ly assessments must “be based on information provided by the

13.

14.

15.
16.

family through a personal interview” and “[i]ncorporate the family’s description of its strengths
and needs”).

34 CF.R. § 303.404(a)(1) (parents’ consent required before evaluation and assessment of child);
34 CF.R. § 303.322(d)(2) (parents’ consent required before family assessment is conducted); 34
C.F.R. § 303.401(a)(1) (parents must be “fully informed of the activity to which consent is
sought”),

34 CF.R. § 303.403(a) (parents entitled to prior notice before an agency or provider conducts an
evaluation subsequent to the initial evaluation); 34 C.F.R. § 303.403(b)(1) (the notice must “be in
sufficient detail to inform the parents about ... [t}he action that is being proposed”). Se¢ also Mer-
riken v. Cressman, 364 F. Supp. 913 (E.D. Pa. 1973) (school system’s administration to students,
without informed parental consent, of questionnaire designed to identify potentia) student
drug abusers violates parents’ constitutional right of privacy).

34 CF.R § 303521(b)(2).

34 CER § 3 104(bX1).
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CHAPTER ": PARENTAL CONSENT

When Consent to Services Is “Informed”

RECOMMENDED POLICIES

3. A parent’s consent to the provision of
services is “informed” if:

a. The parent understands the pur-
pose of each service to be provided and
how the service will be provided. The
parent’s written consent should indicate
each service the parent has authorized;

b. The parent urid-rstands the finan-
cial charges (if any) that parents or fami-
ly will incur for the services. The
parent’s written consent should indicate
each charge the parent has authorized;

¢. The parent understands any bur-
dens tnat parents or family will bear as a
result of each proposed service (e.g.,
whether parents must provide transpo: -
tation, possible impact on the family of
home-based services, possible effects on
insurance limits); and

d. The parent understands the pos-
sible adverse consequences of refusing
proposed services (e.g., worsening of the
child’s condition).

17. 34 CFRK § 303.404(a)Q2).
18. 34 C.FR. §2303.401(a)1).
19. 34 CFR §303403(a).

20. 34 C.F.R §303.403(b)1).
21. 34 CFR. §2303404(b)1).

NOTES

3-1 The Part H regulations requive the Part H
system to obtain parents’ consent to the ini-
tial provision of services.”” They further re-
quire that parents be “fully informed of all
information relevan' to” the proposed ser-
vices when their consent is sougnt.” To ful-
fill this legal obligation, the Part H system
must, in our opinion, provide parents all
the information outlined in policy #3.

32 We recommend in policy #6 below that
states obtain parents’ consent not only to
the initial provision of services but also to
all subsequent changes in services, unless
parents waive this right. The Part H regula-
tions do not impose such a requirement but
obligate the Part H system only to notify
parents of changes in services it proposes to
implement." This notice must “be in suffi-
cient detail to inform the parents about ...
[tlhe action that is being proposed.”® Such
anotice should, in our view, provide
parents with all the information outlined in
policy #3(a-d).

3-3 Policy # 3(d) is consistent with the
regulatory requirement that, if parents
refuse to consent to the provision of ser-
vices, they must be made “fully aware of
the nature of the ... services that would be
available."2
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ANNOTATED POLICY RECOMMENDATIONS

Obtaining Parents’ Signature on the IFSP

RECOMMENDED POLICIES

4. Parents should be asked to sign the
Individualized Family Service Plan
("IFSP") as evidence of their informed
consent to the provision of the services
outlined in the plan. The IFSP form
should allow the parents to indicate con-
sent for some or all of the proposed ser-
vices. A refusal to sign the IFSP should be
treated as a refusal to consent to the ser-
vices outlined in the plan.

2 _MCIR § 00408002

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA

NOTES

4-1 The Part H regulations require that parents
consent in writing to the initial provision of
services (e.g., at the time the initial IFsP is
developed).® They do not, however, man-
date that parents sign either the initial IFSP
itself or any subsequent or revised plans.
However, the Task Force recommends that
states adopt policies directing that parents
be asked to sign the initial IFSP and ali sub-
sequent plans.

A similar procedure is generally followed
in the state administration of Part B
programs. When an initial or revised In-
dividualized Education Program ('rer”) is
developed, parents are generally asked to
sign the plan to evidence their consent.
Parents and administrators have found that
this system works well and protects both
the parents’ and the state’s interests in as-
suring there is consent to services provided.

4-2 Asindicated in the notes to recommended
policy #7, we believe parents have a right
to consent to some proposed services and
reject others. Accordingly, we recommend
that the IFsP form allow parents to indicate
consent for some or all of the proposed ser-
vices.

19
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CHAPTER 1: PARENTAL CONSENT

Obtaining Informed Consent Before Initial
Evaluation and Assessment of a Child, a Family
Assessment, and the Initial Provision of Services

RECOMMENDED POLICIES

5. Parents’ informed consent must be
obtained before:

a. conducting the initial evaluation
and assessment of a child; and

b. conducting a family assessment;
and

¢. initiating the provision of services
to a child or family (i.e., at the time the
initial Individualized Family Service
Plan is developed).

34 CFR §303.404(a).
34 C.F.R. § 303.322(d)2).

=B

51

52

NOTES

Both the Part H regulations and policy #5
speak only of the “parents’” consent. How-
ever, other adult family members may be
part of a family assessment or may receive
services, and obtaining their prior consent
will generally be a practical necessity. We
also believe such consent should be ob-
tained as a matter of policy.

The Part H regulations explicitiy require
parents’ informed consent before the Part H
system conducts an initial evaluation and
assessment of the child and before it in-
itiates the provision of services to a child or
family.? Implicitly, they require informed
consent before a family assessment by man-
dating that family assessments “be volun-
tary on the part of the family."

We read the phrase “initial evaluation and
assessment” as including all evaluation and
assessment activity up to the parents’ ap-
proval of the initial IFsP.5 In our view, the
“initial® eligibility decision is not finally
made until the Part H system commits in
the initial IFSP to provide services to a child
and the child’s family. Likewise, the “ini-
tial” assessment is not completed until the
Part H system and the parents have agreed
on the services that will be included in the
first IFSP.

The Part H regulations contain a note sug-
gesting that the state may employ Part B
due process procedures to secure an evalua-
tion of a child without parental consent.
The note states: “The Part B regulations con-

25. See 34 C.F.R. §303.404(a)(1) (consent required before initial evaluation and assessment of child
under § 303.322); 34 CF.R. § 303.322(b) ("evaluation’ is process of determining the initial and
continuing eligibility of a child for Part H services; “assessment” is the process of identifying the
services the child and family require).

20 STRENGTHENING THE ROLE OF FAMILIES
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ANNOTATED POLICY RECOMMENDATIONS

Obtaining Consent Before Initial Evaluation, Assessment and Services (continued)

NOTES

5-4 (continued)

tain procedures to enable public agencies to
initiate a due process hearing or use other

ures to override a parent’s refusal to
consent to the initia! evaluation of the
parent’s child. Thos procedures apply to
eligible children under [Part H], since the
Part B evaluation requirements applies [sic]
to all handicapped children in a State, in-
cluding infants and toddlers.*%

In our opinion, neither the Education of
the Handicapped Act nor the Part B regula-
tions authorize the use of Part B due
process procedures to override a refusal to
consent to the evaluation of an infant or
toddler. The Part B procedures that permit
the override of the parents’ refusal to con-
scnt were designed with children of com-
pulsory school age in mind, not infants and
toddlers in the family setting. We believe
the use of Part B procedures to obtain an
evaluation without parental consent, even
if authorized by the FHA and its implement-
ing regulations, would violate constitution-
al limitations on state intervention in family
life.Z Asindicated in the notes to policy #9
below, we believe that a state may constitu-
tionally override parents’ refusal to consent
to an evaluation or to services (a) only
when the refusal amounts to child abure or
neglect under state law and (b) only
through a judicial, not an administrative,
proceeding.

3 404, Note 2. (The relevant Part B regulations are at 34 C.F.R. § 300.504(c) )
generally Note, “Developments in the Law ~ The Constitution and the Family,” 93 Harvard
Review 1157 (1980).
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CHAPTER 1: PARENTAL CONSENT

Obtaining Informed Consent Before
Subsequent Evaluations and Before Changes in
Identification, Services and Placement

RECOMMENDED POLICIES
6. Unless parents have explicitly

waived the requirement, their informed
consent should also be obtained before:

a. conducting an evaluation sub-
sequent to the initial evaluation; or

b. changing the identification or the
placer::ent of a child or the services
provided a child or family.

28. 34CFR. §303.403a).
29. 3 CFR.§303.403(a)

NOTES

6-1 The Part H regulations do not require the

Part H system to obtain parents’ consent
before tindertaking the actions listed in
policy #6. Instead, they require the PartH
system only to provide notice to parents of
its intent to undertake any such action.®
We believe parents should be entitied to
more than mere notice. Their express con-
sent should be obtained before an evalua-
tion subsequent to the initial evaluation is
conducted and before a change is made in
the identification or placement of a child or
in the services to the child or family, unless
the parents have waived the right. (We

ize thst many parents may not want
to be burdened with signing a written con-
sent whenever a new evaludtion or a
change in service is )

This policy could be implemented as fol-
lows: Before parents sign the initial IFsP,
they would be asked whether they want
their consent to be obtained before the ac-
tions listed in recommended policy #6 are
undertaken. If parents indicate they want
their consent obtained before one or more
of these actions are undertaken, their
wishes woi Id be respected. Parents who in-
dicate they do not want their consent ob-
tained would be asked to sign a waiver to
this effect. (Parents’ consent to the waiver
must, of course, be “informed.”) Parents
who sign such a waiver would receive prior
notice of such actions, as required by the
Part H regulations,® but the Part H system
would not be required to obtain their ex-
press prior consent. Waivers would be
revocable at any time® and parents should

30. See34 CF.R §303. 401(a)(3) {consent of a parent “may be ~evoked at - y time")
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ANNOTATED POLICY RECOMMENDATION

! Obtaining Consent Before Changes in Identification and Services (continued)

NOTES

6-1 (continued)
periodically be given the opportunity to
review their decision about a waiver.

6-2 Webelieve the approach recommended
above is consistent with the mandate that
revisions to the Individualized Family Ser-
vice Plan be made “jointlyby the family”
and the state3!

31. 34 C.F.R §303.340(b)1) (emphasis added).
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28

S

23




CHAPTER 1: PARENTAL CONSENT

Permitting Parents to Consent to Some Procedures
and Services While Rejecting Others

RECOMMENDED POLICIES

7. The state may not refuse to perform
an evaluation or assessment procedure
or deny a service because the parents
have refused to consent to another pro-
cedure or service they do not desire.

a. Parents may selectively consent to
proposed procedures for evaluating
their child or assessing their child or
family (i.e., the parents may consent to
some procedures and reject others).

b. When the services recommended
for a child or family are more com-
prehensive than desired by the parents,
the parents may consent to some ser-
vices and reject others.

NOTES

7-1 Neither the Part H statute nor the Part H
regulations directly address whether
parents should be permitted to selectively
consent to proposed evaluation and assess-
ment procedures and to proposed services
(ie., to pick and choose among the proce-
dures and services recommended). How-
ever, the Task Force considers it the intent
of the Congress that parents have such a
right. Congress made clear that Part H
should be a voluntary program that sup-
ports families, and it mandated that In-
dividualized Family Service Plans be
fashioned collaboratively with parents. In
our view, it would be inconsistent with this
family-centered approach for a state to
deny parents the right to accept some
recommended ures or services and
to reject others. We do not believe Congress
meant states to adopt a take-it-or-leave-it
stance toward parents regarding state-
recommended procedures or services.

7-2 We recognize that parents’ refusal to con-
sent to proposed evaluation procedures
may yield insufficient information for the
determination of eligibility. In addition,
parents’ refusal to consent to recommended
services may in some cases limit the benefits
a child or family receives from the Part H
program. Parents should be informed of
these possible outcomes when their consent
is sought. However, if, after being so in-
formed, parents continue to withhold con-
sent, their refusal should be respected and
only the procedures or services to which
they have consented should be provided.

Many parents, we expect, will eventual-
ly consent to procedures and services they
have earlier refused, particularly if their ini-
tial experiences with the Part H system are
positive, demonstrating respect for their
autonomy and preferences.

4 STRENGTHENING THE ROLE OF FAMILIES
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ANNOTATED POLICY RECOMMENDATIONS

Selective Consent to Procedures and Services (continued)

A A At et A Rt i Al s AR e I

NOTES

7-3 Policy #7 is consistent with the mandate in
the Part H regulations that, when there is a
dispute between the parent and the state,
“the child must receive those services not in
dispute.”3 The term “services,” in the con-
text of the above-quoted regulation, in-
cludes evaluation and assessment
procedures.®

7-4 In our view, a state could lawfully withhold
a recommended evaluation or assessment
procedure that is desired by parents if the
procedure would have no validity without
another procedure that has been refused by
the parents. Similarly, a state could lawfully
withhold a service that is desired by

{ parents if that service is part of a broader

| program of services that has been refused

| . by the parents and the desired service

would be ineffactive without the refused

services. Realistically, however, we doubt
that such situations will arise.

7-5 Policy #7 does not apply to certain case
management services that a parent may not
refuse,.such as service coordination ac-
tivities. The Part H statute requires the ap-

| pointment of a case manager “who will be

; responsible for the impiementation of the

| [iFsP].”* This is an administrative require-

| ment imposed by federal law that parents

} can neither waive nor “refuse.”

32 31 CFR §303.4250).
33. 34CFR §303.12
34. 20US.C.§ 1477(d)(6).
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CHAPTER 1: PARENTAL CONSENT

Encouraging Parents’ Consent to
Recommended Assessment and Evaluation
Procedures and to Recommended Services

RECOMMENDED POLICIES

8. The state may pursue activities
designed to encourage parents to con-
sent to recommended assessment or
evaluation procedures and to recom-
mended services that they have refused.

a. These activities may include:

1) providing to parents relevant
literature or other materials;

2) offering parents peer counseling
to enhance their understanding of the
value of early intervention and to
allay their concerns about participa-
tion in Part H programs; and

3) periodically renewing contact
with parents, on an established time
schedule, to determine if they have
changed their minds about the
desirability of recommended proce-
dures or services.

b. Thz state may not employ any form
of coercion in attempting to persuade
parents to accept recommended evalua-
tion or assessment procedures or recom-
mended services, except as permitted in
policy #9 below.

35. 34 CFR § 303.321(b)).
3. % C.FR. §303.404(b)1).

NOTES

8-1 Neither the Part H statute nor the Part H
regulations specifically address whether
Part H agencies and providers may attempt
to persvuade parents to consent to evalua-
tion and assessment procedures and to ser-
vices that the parents have refused. We
believe it is permissible, and probably ad-
visable, for states to adopt policies permit-
ting agencies and providers to engage in
such conduct. However, states should
closely monitor such conduct to ensure that

parents are not excessively pressured to ac-
cept unwanted procedures or ~<rvices.

8-2 Activity designed to encourage parents to
reconsider a refusal to consent to a child’s
evaluation would promote the goal of the
“child find” provisions of the Part H
tions, namely, “to ensure that ... [a]ll infants
and toddlers in the State who are eligible
for services ... are identified ... and
evaluated.”® It is also consistent with the
Part H system’s duty, when consent is with-
held, to make reasonable efforts to ensure
that parents are “fully aware of the nature
of the evaluation and assessment or the ser-
vices that would be availabie.”%

STRENGTHENING THE ROLE OF FAMILIES
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ANNOTATED POLICY RECOMMENDATIONS

Overriding Parents’ Refusal to Consent

RECOMMENDED POLICIES

9. There may be circumstances when
the parents’ refusal to consent to an
evaluation or assessment procedure or to
a service would amount to child abuse
or child neglect under state law. In such
circumstances, and onlyin such cir-
cumstances, the state may initiate a
proceeding in a proper court to override
the parents’ refusal to consent. In such a
proceeding, the state may seek either
judicial appointment of a guardian em-
powered to consent on behalf of the
child to the recommended procedures or
services or, alternatively, state custody of
the child, so that the state may consent
on the child’s behalf to recommended
procedures or services. The first of these
options is less intrusive on the parent’s
rights; accordingly, it is the preferred al-
ternative.

a. A judicial proceeding should be in-
itiated only in an emergency, as a last
resort, and afier all other avenues (in-
cluding peer counseling) have been
tried and have failed.

b. Neither the state nor a provider nor
anyone else may use an administrative
procedure, including the administrative
complaint resolution procedure within
the Part B and Part H programs, to com-
pel parental conduct contrary to parents’
wishes.

9-1

9-2

NOTES

As indicated in the notes to policy #5
above, the Task Force believes that a state
may constitutionally override the parents’
refusal to consent to an evaluation or to ser-
vices only when the parents’ refusal
amouats to child abuse or neglect under
state law.¥ In addition, we believe that
only a judicial process, as opposed to an ad-
ministrative one, may be used tc achieve
such an end.®

In our view, states should be sensitive to
the reality that, with the passage of time,
many parents will reconsider refusals of
their consent to evaluation and assessment
procedures and to services, especially if
they have had positive contact with the
Part H system since their consent was first
sought. The early intervention system
ought not to force itself on families unless
absolutely necessary to avoid serious abuse
or neglect. The system should be careful
not to acquire a reputation as insensitive or
as seeking to remove children from their
parents or otherwise restricting parental
rights.

We recognize that legal risks are associated
with not providing proposed procedures
and service= (e.g., a suit based on the state’s
failure to protect a child from harm or its
failure to fully inform a pazent about the
risks of refusing a service). However, we do
not believe su -h risks can justify coercion
beyond that permitted in policy #9. States
may wish to obtain parents’ signatures,
when possible, to document that a par-
ticular procedure or service has been of-
fered and dedined.

37. See generally Note, “Developments in the Law — The Constitution and the Family,” 93 Harvard

Law Review 1157 (1980).
38 Id

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA 27

0o
32

R T




Chather 2

Notice of Parents’ Rights
and of
Proposed Actions

INTRODUCTION

The recommended policies governing notice to parents of their
rights and of proposed actions are designed to ensure that:
® Parents are informed of and understand their rights under the
Part H program;
@ Parents are notified of significant actions an agency or provider
proposes to take that will affect their child or family; and
o Parents are provided, in a comprehensible manner, the informa-
tion they need to make inforrned decisions whether to consent
to proposed actions.
The Part H statute and regulations lack a comprehensive approach
to ensuring that parents who inquire about or avail themselves of
Part H services are informed of and understand their rights. Instead,
the statute and regulations contain a patchwork of provisions direct-
ing the Part H system to notify parents of particular rights in par-
ticular circumstances. These require that:
© When parents’ consent to a particular activity is sought, the
parents must be “fully informed of all information relevant to
the activity,”! including information about their rights;

T MCFR § 303.401(a)).
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CHAPTER 2: NOTICE

® Written notices of proposed action must inform parents of “[a]ll
procedural safeguards that are available under [the Part H
regulations)”;? and

® The state must notify parents generally, by publication and
otherwise, of certain practices concerning the collection, main-
tenance and use of confidential information and of their rights
under the Family Educational Rights and Privacy Act (FERPA).

In our view, the lack of a comprehensive scheme for informing
parents of their rights is a serious deficiency. Parents cannot be effec-
tive advocates for their children and their families unless they know
and understand their rights. And without such knowledge, they will
be unable to play the central role in the design and delivery of Part H
services envisioned for them by Congress. Accordingly, we strongly
believe states should adopt policies to ensure that parents are in-
formed of and understand all their rights. Such policies should man-
date that:
® Parents must be informed of their rights at multiple points in
their fami'v’s involvement with the Part H system, including
when the init:i contact with the system is made, when the ini-
tial evaluation and assessmerit is proposed, when the eligibility
determination is made, and when the Individualized Family Ser-
vice Plan is being developed or reviewed;
® Information about rights must be provided both orally and in
writing;
© Oral notice must be provided in the natural flow of conversa-
tion and in the context of emphasizing parental freedom and
choice in the Part H system; and

¢ Information about parents’ rights must be included in the state’s
public awareness program.

Although not systematic in their approach to informing parents of
their rights, the Part H statute and regulations do create a basic
framework for ensuring that parents receive adequate notice of
proposed actions:
®Parents must receive timely notice in writing “before a public
agency or a service provider proposes, or refuses, to initiate or
change the identification, evaluation, or placement of their
child, or the provision of early intervention services to the child
or family;”
®The notice must be in sufficient detail to inform parents about
the action that is being proposed {including a proposed refusal

2~ 34CFR §303.403(b)(3).
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INTRODUCTION

to act), the reasons for taking the action and all procedural
safeguards available under the regulations; and

o The notice must also be in language understandable to the
parents, including in their native language (unless this is clearly
not feasible) or other mode of communication normally used by
the parent.

Although these safeguards are critical, they do not, in our view, as-

sure that parents will have the information they need to make an
informed decision about whether to accept or contest a proposed ac-
tion. We believe that, in addition to the information required by the
statute and regulations, notices of proposed actions (including
proposed refusals to act) should give parents:

@ A description of any alternatives to the proposed action con-
sidered by the agency or provider and the reasons why those op-
tions were rejected;

o A description of each record or report used as a basis for the
proposed action;

o f applicable, an explanation of parents’ right to refuse to con-
sent to the action, including any consequences for the parent or
child if the parents exercise this right; and

oIf applicable, a description of (a) the method for appealing the
proposed action, (b) whether activities to which the parents ob-
ject will be delayed pending the appeal, and (c) whether ac-
tivities sought by the parents will be implemented pending the
appeal.
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KEY PROVISIONS OF
FEDERAL LAW AND REGULATIONS

Part H Siatute

Section 680. [also cited as 20 U.S.C. § 1480) The
procedural safeguards required to be included
in a statewide system...shall provide, at a mini-
| mum, the following:

| (5) Written prior notice to the parents or guar-
| dian of the handicapped infent or toddler
whenever the state agency or service provider
proposes to initiate or change or refuses to in-
itiate or change the identification, evaluation,
or placement, or the provision of appropriate
early intervention services to the handicapped
infant or toddler.

| (6) Procedures designed to assure that the
notice required by paragraph (5) fully informs
the parents or guardian, ir: the parents’ or
guardian’s native language, unless it clearly is
not feasible to do so, of all procedures avail-
able pursuant to this section [including the
timely administrative resolution of com-
plaints, the right to confidentiality of personal

information, and the right to ex. nine records}.

Part H Regulations

§ 303.401 Definitions of consent, native lan-
guage, andpersonality identifiable informa-
tion.

(b) “Native language,” when used with refer-
ence to persons of limited English proficiency,
means the language or mode of communica-
tion normally used by the parent of a child
eligible under this part;...

§ 303.403 Prior notice; native language.

(a) General. Written prior notice must be
given to the parents of a child eligible under
this part a easonable time before a public
agency or service provider proposes, or
refuses, to initiate or change the identifica-
tion, evaluation, or placement of the child, or
the provision of appropriate early interven-
tion services to the child and the child’s fami-

ly.

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA

(b) Content of notice. The notice must be in

sufficient detail to inform the parents about—
(1) The action that is being proposed or
refused:

(2 The reasosis for taking the action; and |
(3) All procedural safeguards that are avail- |
able yrader this part.

(<) Native language.
(1) The notice must be—
(i) Written in language understandable
to the general public; and
(ii) Provided in the native language of
the parents, unless it is clearly not
feasible to do so.
(2) If the native language or other mode of
commanication of the parent is not a writ-
ten language, the public agency, or desig-
nated service providzr, shall take steps to
ensure that—
(i) The notice is translated orally or by
other means to the parent in the parent’s §
native language or other mode of com-  §
munication;
(ii) The parent understands the notice;
and
(iii) There is written evidence that the re- |
quirements of this paragraph have been
met.
(3) If a parent is deaf or blind, or has no
written language, the mode of communica-
tion must be that normally used by the |
parent (such as sign language, braille, or
oral communication).
§ 303.460. Confidentiality of info-mation.

(a) Each State shall adopt or develop policies
and procedures ...

(b) ... [that] meet the requirements in 34 CFR
300.560 through 300.576, with the following
modifications:
(1) Any reference to the “State educational
agency” means the lezd agency under this
part.
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CHAPTER 2: NOTICE

Part H Regulations (continued)

(4) Any reference to 34 CFR 300.128 [Part B
child find] means §§ 303.164 and 303.321
[Part H child find).

| Part B Regulations
§ 300.561 Notice to parents.

I (a) The State educational agency shall give
{ notice which is adequate to fully inform
narents about the requirements urder
§300.128 of Subpart B [child find], including:
(1) A description of the extent to which the
notice is given in the native languages of
the various population groups in the State;
(2) A description of the children on whom
personally identifiable information is main-
tained, the types of information sought, the
methods the State intends to use in gather-
ing the information (including the sources
from whom information is gathered), and
the uses to be made of the information;
(3) A summary of the policies and proce-
dures which participating agencies must
follow regarding storage, disclosure to
third parties, retention, and destruction of
personally identifiable information; and
(4) A description of all the rights of parents
and children regarding this information, in-
cluding the rights under section 438 of the
General Education Provisions Act and Part
99 of this title (the Family Educational
Rights and Privacy Act of 1974, and im-
plementing regulations).
(b) Before any major identification, location,
or evaluation activity, the notice must be pub-
lished or announced in newspapers or other
media, or both, with circulation adequate to
notify parents throughout the State of the ac-
tivity.

STRENGTHENING THE ROLE OF FAMILIES
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POLICY RECOMMENDATIONS

Rights of Which Parents Should Be Notified

RECOMMENDED POLICIES

10. Parents should be informed that they
have the following rights:

a. the right to a timely, multidiscipli-
nary assessment;

b. the right, if eligible, to appropriate
early intervention services for their child
and family;

c. the right to refuse evaluations, as-
sessments and services;

d. the right to notice before a change
is made or refused in the identification,
evaluation or placement of the child, or
in the provision of services to the child
or family;

e. the right to confidentiality of per-
sonally identifiable information;

f. the right to review and correct
records;

g. the right to be invited to and to at-
tend and participate in all meetings in
which a decision is expected to be made
regarding a proposal to change the iden-
tification. evaluation or placement of the
child or the provision of services to the
child or family;

3. See 0 U.5.C. § 1476(bX3) (early intervention services to be “available” to eligible

NOTES

10-1 As explained below, the rights listed in
policy #10, except in subparagraph (g), are
in our view legally mandated.

a. The right in subparagraph (a) to a time-
ly, multidisciplinary evaluation is man-
dated by 20 U.S.C. § 1477(a)&(c) and 34
C.F.R § 303.322(a)k(e);

b. Therightin (b) to ser-
vices for eligible children and their families
is stated in 20 U.S.C. § 1476(b)(24) and 34
C.F.R §303.302

c. The right in subparagraph (c) to refuse
evaluations, assessments and services is im-
plicitin the Part H statute and regulations.®
In addition, as indicated in the notes to
policy #5, we believe parents have a con-
stitutional right to refuse evaluations, as-
sessments and services, except in the
limited circumstance where the parents’
refusal amounts to child abuse or neglect
under state law;

d. The right in subparagraph (d) to
notice of actions is mandated by
20 U.S.C. § 1480(5) and 34 C.F.R. § 303.403(a);

e. Theright in subparagraph (e) to con-
fidentiality of y identifiable infor-
mation is mandated by 20 U.S.C. § 1480(2)
and 34 C.F.R. § 303.460;

f. The right in subparagraph (f) to review
and correct records is mandated by 20
U.S.C. § 1480(3) and 34 C.F.R. § 303.402;

8- We do not believe that parents must

children and

their families); 34 C.F.R. § 303.404(a) (parents’ consent required before the initial evaluation and

assessment of a child and the initial

provision of services); 34 C.FR. § 303.322(d)(2) (family assess-

ment is voluntary on the part of the family); 34 CF.R. § 303.340(bX(1) (1PsP must be developed
jointly by the family and the state); note 1 to 34 CF.R. § 33.344 (*|plarents retain the ultimate
decision in determining whether they, their child, or other family members will accept or
decline services”); ¢f. 34 CE.R. § 303.425 (parents can prevent changes in identification, evalua-
tion, placement and services by requesting a formal hearing).
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CHAPTER 2: NOTICE

Rights of Which Parents Should Be Notified (continued; 3

RECOMMENDED POLICIES NOTES
10. (continued) 10-1 (continued)
h. the right to utilize an advocate or : permitted, u: aﬁm;‘tte; of la;rﬁ to m
i 1 i t fit the description
lawygr in any a}nd all dealings with the “"““l'm While existing law gives
early intervention system; and leP "'3:"&"' right to .mmm md‘ participate j
i the right to utilize administrative and in meetings in which an IFsP is developed, ?
judicial processes to resolve complaints. revised or reviewed,! it does not
afford parents the right to attend other
meetings at which a decision is

expected

about a proposs] to change the identifica-
tion, evaluation or placement of their child,
or the provision of services to the child or
family. Nevertheless, we think that, as a
matter of policy, states ought to afford
parents this right. Such a right would
promote collaboration between parents and
professionals both by signaling to parents ;
that they are full members of the Part H
team and by enabling them to function as '
such;

h. The Part H regulations specify that
parents have a right to the assistance of a
lawyer or other advocate at IFSP meetings ;
and in the course of administrative proceed- ‘
ings.3 In addition, we believe that as a mat- .
ter of due process of law, parents have a
right to utilize a lawyer or advocate in all
their dealings with the Part H system.

L The right in subparagraph (i) to utilize
complaint resolution processes is mandated
by 20 U.S.C. § 1480(1), 34 C.F.R. § 303.420,
and 34 CF.R. §303511.

10-2If, a3 we recommend in policy #6, parents
are afforded the right to require the Part H
system to obtain their informed consent to
(2) evaluations subsequent to the initial
evaluation and (b) changes in services,
parents should be informed of this right.

L el e

See20US.C. § 1477(ap }); 34 C.FR 303.343

34 CFR. § 303.343(a)(1)iii) & (b) (parents have rigit to have advocate present at the initial and
at each annual IFSP meeting and at periodic meetings to review an IFsp); 34 © F.R. § 303.422(b)
(parents have right to assistance of lawyer and lay advocate in an administrative proceeding).

Sl o
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ANNOTATED POLICY RECOMMENDATIONS

How Parents Should Be Notified of Their Rights

RECOMMENDED POLICIES

11. Parents should be notified of their
rights in the following manner:

a. Both oral and written notice should
be provided at multiple points in the
family’s involvement with the Part H
system. Repetition is necessary because
the information is complex, and parents
may need to hear and discuss their
rights several times in order to fully un-
derstand them. At a minimum, both an
oral and written notice of rights should
be provided when:

1) the family has its initial contact
with the early intervention system;

2) the initial evaluation and assess-
ment is proposed or refused;

3) the eligibility determination is
made;

4) the IFSP is being developed or
reviewed; and

5) a change in services or placement
is proposed or refused.

b. The notice should be in language
and by means of ccmmunication under-
standable to the parent.

¢. Oral notice should be provided in
the natural flow of conversation and in
the context of emphasizing parental
freedom and choice in the Part H sys-
tem.

d. Information concerning parental
rights should be included in the state’s
public awareness program.

6. 34CFR §08401(a)])
7. 34CFR §303403(b)3)
8.

NOTES

11-1 The Part H statute and regulations lack a
comprehensive scheme for ensuring that
parents who inquire about or avail themsel-
ves of Part H services are informed of and
understand their rights. Instead, they con-
tain a patchwork of provisions directing the
Part H system to notify parents of particular
rights in particular circumstances. These re-
quire that:

o When parents’ consent to a particular ac-
tivity is sought, the parents must be
“fully informed of all information
relevant to the activity,” including infor-
mation regarding their rights.*

© Notices of proposed actions and refusals
to act must inform parents of “[a]ll proce-
dural saf that are available under
[the Part H regulations]”;” and

© The state must notify parents generally,
by publication and otherwise, of certain
practices concerning the collection, main-
tenance and use of confidential informa-
tion and of their rights under the Family
Educational Rights and Privacy Act
(FERPA).S
In our view, these provisions do not ade-

quately ensure that parents will be in-

formed of and understand their rights
relating to the Part H system.

13-2 Parents should plzy a central role in the
design and delivery of Part H services—a
role we believe the state has a responsibility
to assist them in fulfilling. Parents cannot
effectively advocate for their children and
family in the Part H system unless they are
informed of and understand their rights.
Accordingly, states should mount a delib-
erate, thoroughgoing effort to educate

parents about their rights. Policies #11 and

34 C.F.R. § 303.460 (incorporating by reference 34 CF.R. § 300.561); 34 C.F.R. § 300.561 (state
must notify parents generally, by publication and otherwise, of practices concerning the collec-
tion, maintenance, and use of confidential information and of their rights under FERPA).
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CHAPTER 2: NOTICE

How Parents Should Be Notified (continued)

RECOMMENDED POLICIES

12. Parents should be informed of their
rights relating to the Part B system (the
system of special education services for
preschool and school age children man-
dated by Part B of the Education of the
Handicapped Act) before their child’s
“graduation” from the Part H system.
The information should be provided far
enough in advance of the child’s “grad-
uation” to permit the parents to ensure
that the child, ¥ =ligible, receives ap-
propriate Par R s.rvices in a timely
fashion. Parents should be informed, as
well, of their rights relating to other ser-
vices identified in the child’s transition
plan.

9. MCFR §3@3a(hy 0.
10. id.
11. 34 CFR §303344(h)1)ii).

NOTES

11-2 (continued)
#12 reflect our judgment about the direc-
tion such an effort should take.

12-1In our view it is critical for parents to be in-
formed of their Part B rights at least six
months in advance of their child’s “gradua-
tion” from the Part H system. Armed with
this information, parents can take steps to
ensure that the child, if , receives ap-
propriate Part B services in a fashion.
Informing pasents of their Part B rights is
cawwiﬁ,ﬁnotnmdnedby,dw
regulatory requirement that the Part H sys-
tem take steps “to support the tranuition of
the child ... to ... services under
Part B.”® These steps must be outlined in
the [Fsp.¥

12-2 The Part H system is required to take steps
to support the transition of children not
only to Part B services but also to “other ser-
vicez that may be available.”!! We believe
these steps should inctude informing
parents of their rights relating to such ser-
vices.
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ANNOTATED POLICY RECOMMENDATIONS

Providing Notice Before Significant Action Is Taker

RECOMMENDED POLICIES

13. Parents must receive timely notice in
writing before a public agency or a ser-
vice provider proposes or refuses to in-
itiate or change the identification,
evaluation or placement of their child or
the provision of early intervention ser-
vices to the child or family.

14. The notice must be in language un-
derstandable to the parent receiving it
and provide sufficient detail to fully in-
form the parent about:

a. the action that is being proposed or
refused;

b. the reasons for proposing or refus-
ing the action, including a description of
other options considered and the
reasons for rejecting the options;

c. the information upon which the
proposal or refusal is founded, including
a description of each record or report
used as a basis for the proposal or
refusal;

d. if applicable, the parent’s right to
refuse to consent to the action, including
any consequences for parent or child if
the parent refuses to consent;

e. the parent’s right to appeal the

or refusal to act, including a
description of 1) the metnod of making

12 34 CER § 303.403a).
13. 14
14. 34 CFR §303.403(b).

NOTES

13-1 The Part H regulations require that parents
be provided timely written notice before
any of the actions described in policy #13
are taken.! Such notice must be provided
before the Part H program refuses parents’
request to (a) evaluate the child, (b) find the
child or family eligible for services, or (c)
change the placement of the child or the ser-
vices being provided to the child or family.”

14-1 The Part H regulations mandate that the
written notice provided to parents in the
circumstances described in policy #13 “be
in sufficient detail to inform the parents
about ... [t]he action that is being proposed
or refused; ... {t}he reasons for taking the ac-
tion; and ... jalll procedural safeguards that
are available under [the regulations]."! The
regulations, however, provide no guidance
on how comprehensively the notice must
describe either the “reasons” for the con-
templated action or the “procedural
safeguards” available to prevent or contest
the action. We believe that, in order to truly
inform the parents of the reasons behind an
action, the notice must include a descrip-
tion of (a) other options that were con-
sidered, (b) the reacons for rejecting other
options, and (c) any records and reports
used as a basis for the action.’ We also
believe that, in order to truly inform
parents of their procedural rights, the notice
mustinclude a description of (a) if ap-
plicable, the parents’ right to refuse to con-
sent to the action, including any
consequences for the parent or child if the

15. See 34 CFR. § 300.505(2)&(3) (requiring such information in notices provided in the Part B pro-

gram).

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA 39

42




CAAPTER 2: NOTICE

Notice Before Significant Action (continued)

RECOMMENDED POLICIES
14. (continued)

such an appeal, 2) whether activities to
which the parents object will be delayed
pending the appeal, and 3) whether ac-
tivities sought by the parent will be im-
plemented pending the appeal; and

f. all other procedural safeguards
available under the Part H statute and
regulations.

16. 34 CF.R. §303.403(c)()).
17. 34 CF.R. §303403(b)(3).

NOTES

14-1 (continued)

parents exercise this right, and (b) the
parents’ right to appeal the contemplated
action, including a description of the
method of taking such an appeal and
whether the contemplated action will be
delayed until the conclusion of the appeal
process.

14-2 The regulations require that the written
notice provided to parents in the cir-
cumstances described in policy #13 be *in
language understandable to the general
public.”!¢ We prefer the formulation “in lan-
guage understandable to the parents” be-
cause we believe that both written and oral
notices should be comprehensible to those
who will receive and act on them.

14-3 The regulations also require that the writ-
ten notice provided to parents in the cir-
cumstances described in policy #13 inform
them of “[a]ll procedural safeguards that
are available under [the regulations). In
our view, the notice should highlight the
safeguards that are especially relevant to
the action or refusal to act proposed by the
Part H system.
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ANNOTATED POLICY RECOMMENDATICNS

Notice in Parents’ Native Language

RECOMMENDATIONS

15. Notice must be provided in the
parents’ native language unless it is
clearly not feasible to do so. States
should adopt policies specifically iden-
tifying the exceptional circumstances in
which it is “clearly not feasible” to give
notice in the parents’ native language.
(A state should rarely, if ever, fail to pro-
vide notice in the parents’ native lan-

guage)

18, 33 CFR § 303.403c)(u); 20 US.C. § 1480(6).

NOTES

15-1 Under the Part H statute and regulations,
written notices to parents must be
“[plrovided in the native language of the
parents, unless it is clearly not feasible to
dos0.”! Neither the statute nor the regula-

ing the circumstances in which it is “clearly
not feasible” to provide notice in the
parents’ native language. However, we
strongly urge states to adopt suci policies
to safeguard against arbitrary and inap-
propriate interpretations of when these cir-
cumstances prevail.

15-2 The U.S. Secretary of Education has indi-
cated that notice in the parents’ native lan-
guage is excused only when “it is not
possible to find someone with the
knowledge and skills needed to translate a
noti..2.”" In our view, such a circumstance
exists only when the agency or provider
obliged to provide the notice has failed to
locate a competent translator after a com-
prehensive search that (a) ranges beyond
the territory served by the agency or
provider and (b) includes inquiries to the
lead agency (which, we believe, should
compile and maintain a list of translation
resources). Through such a search, it should
be possible in almost every case to locate at
least a distant translator willing to prepare
a written notice in the parents’ native lan-
guage or to orally translate a notice to the
parents, over the telephone if necessary.

19. Appendix A to Part H regulations, discussion of 34 C.F.R. § 303.403, 54 Federal Register 26342

(June 22, 1989).
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CHAPTER 2: NOTICE

Is Not Effective

Action to Be Taken When Written Notice

RECOMMENDED POLICIES

16. If a parent’s native language or usual
mode of communication is not a written
language (e.g., if the parent has a com-
munication disability or is functionally
or totally illiterate), steps must be taken
to ensure that:

a. Any notice required to be provided
in writing to the parent is translated oral-
ly to the parent in the parent’s native
language or provided in ihe mode of
communication normally used by the
parent (e.g., sign language, braille or
oral communication);

b. The parent understands the notice;
and

c. There is written evidence that the re-
quirements of (a) and (b) have been met.

NOTES

16-1Policy #16 is based on and incorporates the
provisions of 34 C.F.R. § 303.293(2)&(3). It
differs from the explicit language of the
regulations in only one respect. The Part H
regulations are silent on whether a func-
tionally or completely illiterate parent is
one whose “mode of communication ... is
not a written language.” We believe a
parent who is functionally or totally il-
literate is within the class protected by 34
C.F.R §303.403(2). Accordingly, as reflected
in policy #16, we advise that states provide
notice to such parents in the “mode of com-
munication normally used by the parents,”
which in most cases will be oral communica-
tion.
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Chagter 3

Right to Review
and Correct Records

INTRODUCTION

The recommended policies governing parents’ right to review and
correct records are designed to ensure that:
o Parents have access to all records pertaining to their child or
family, including records related to screening, evaluation, assess-
ment, eligibility determinations and the development and im-
plementation of the Individualized Family Service Plan (fFsP);
o Parents can request and receive explanations and interpreta-
tions of these records; and
eParents may amend or, alternatively, supplement or explain
records which they believe are inaccurate or misleading or vio-
late the privacy or other rights of their child or family.

The Part H regulations require state Part H programs to follow the
rules and procedures used in the Part B program to afford parents
access to and an opportunity to correct records pertaining to their
child and family. The P.rt B rules and procedures:

o Give parents the right to request information about the types
and the locations of records collected, maintained or used in the
program;

oGive parents a general right to inspect and review records that
relate to their child;

o Permit states to withhold from parents certair. limited categories
of records;

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA
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CHAPTER3: RIGHT TO REVIEW AND CORRECT RECORDS

¢ Include in parents’ right to examine records: (a) the right to a
response to reasonable requests for explanations and interpreta-
tions of records; (b) the right to copies of records at no expense
when necessary to effectuate the parents’ right to inspect and
review; and (c) the right to have a representative of the parents
inspect and review records; and

¢ Give parents a right to chailenge information in a record they
believe is inaccurate or misleading or violates the privacy or
other rights of their child. Parents may request that such infor-
mation be amended, appeal refusals to amend the information
and, if they lose their appeal, place in the files of the agency
maintaining the contested record a statement commenting on
the information and, or setting forth their reasons for disagree-
ing with the decision made on appeal.

The recommended policies, for the most part, adapt these Part B
rules and procedures to the Part H context. In doing so, the
policies make clear that:
® Parents are entitled to receive from the lead agency, upon re-
quest, information about the types and locations of records col-
lected, maintained or used by the Part H system.

@ Parents are entitled to have access to all records pertaining to
their child or family, including records related to: (a) screening,
evaluation, assessment, eligibility determinations and the
development and implementation of the IFsP; (b) individual
complaints dealing with the child or family; and (c) "any other
area under [Part H] involving records about the child and the
child’s family"’; and

®Parents are entitled to access to such records whether they are
maintained by the lead agency, another public agency or a
private provider.

In a few instances, the recommended policies urge that states modify
a Part B rule or procedure that is incorporated by reference in the
Part H regulations to better serve the interests of children and families
participating in the Part H system. States may lawfully adopt these
modifications because they expand rather than limit parents’ rights.
The modifications:

o Shorten the deadlines in the Part B regulations for responding
to parents’ requests for access to and correction of records;

® Allow parents to invoke the Part H procedures for complaint

1. 34 CFR. §303.402
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resolution instead of the procedures referenced in the Part B

regulations; and ’
o Allow parents whose request for amendment of a record has

been refused to place a corrective statement in the files of the

agency or provider maintaining the record without first exhaust-

ing their administrative appeals. (Under the Part B regulations,

states may insist that parents exhaust all administrative appeals

before placing a corrective statement in an agency’s or

provider's files.)
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| Part H Statute

| Section 680. [also cited as 20 U.S.C. § 1480] The
| procedural safeguards required to be included
} in a statewide system...shall provide, at a mini-
| mum, the following:

d (3) The opportunity for parents and a guar-
dian to examine records relating to assess-

| ment, screening, eligibility determinations,

| and the development and implementation of
| the individualized family service plan.

{ Part H Regulations

| §303.402 Opportunity to examine records.

In accordance with the confidentiality proce-

§ dures in the regulations under Part B of the
Act (C.F.R. 300.560 through 300.576), the

} parents of a child eligible under this part must

| be afforded the oppcrtunity to inspect and

| review records relating to evaluations and as-

sessments, eligibility determination, develop-

ments and implementation of IFsPs, individual

complaints dealing with the child, and any

other area under this part involving records

§ about the child and the child’s family.

i § 303.460 Confidentiality of information.

(a) Each State shall adopt or develop policies
and procedures that the State will follow in
order to ensure the protection of any personal-
ly identifiable information collected, used, or
maintained under this part
(b) These policies and ures must meet
the requirements in 34 C.F.R. 300.560 through
300.576 {Part B regulatiens}, with the follow-
ing modifications:
(1) Any reference to the “State educational
agency” means the lead agency under this

part.

(2) Any reference to “education of hand-
icapped children,” “education of all hand-
icapped children,” or provision of free
public education to all handicapped
children” means the provision of services to

KEY PROVISIONS OF
FEDERAL LAW AND REGULATIONS

children eligible under this part and their

families. ;

(3) Any reference to “local educational agen- |

cies” and “intermediate educational units® |

means local service providers.
Part B Regulations

§ 200.560 Definitions.

“Education records” means the type of records }
covered under the definition of “education
records” in Part 99 of this title (the regulations |
implementing the Family Educational Rights
and Privacy Act of 1974).

“Participating agency” means any agency or
institution which collects, maintains, or uses
personally identifiable information, or from
which information is obtained, under this part.
§ 300.562 Access rights. |
(a) Each participating agency shall permit
parents to inspect and review any education
records relating to their children which are
collected, maintained, or used by the agency
under this part. The agency shall comply with
a request without unnecessary delay and ‘
hefore any meeting regarding an individual- §
ized education program or hearing relating to
the identification, evaluation, or placement of |
the child, and in no case more than 45 days
after the request has been made,
(b) The right to inspect and review education
records under this section includes:
(1) The right to a response from the par-
ticipating agency to reasonable requests for
explanations and interpretations of the
records; ‘
(2) The right to request that the agency pro- |
vide copies of the records containing the in- |
formation if failure to provide those copies |
would effectively prevent the parent from
exercising the right to inspect and review
the records; and
(3) The right to have a representative of the
parent inspect and review the records. '




CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS

Part B Regulations (continued)

! (<) An agency may presume that the parent

| has authority to inspect and review records

| relating to his or her child unless the agency
‘ has been advised that the parent does not

| have the authority under applicable State Jaw
| goveming such matters as guardianship,
separation, and divorce.

§ 300.563 Record of access.

| Each participating agency shall keep a record
of parties obtaining access to education
records collected, maintained, or used under
this part (except access by parents and
authorized employees of the participating
agency), including the name of the party, the
date access was given, and the purpose for
which the party is authorized to use the
records.

§ 300.565 List of iypes and locations of infor-
mation.

Each participating agency shall provide
parents on request a list of the types and loca-

tions of education records collected, main-
tained, or used by the agency.

§300.566 Fees.

(a) A participating education agency may
charge a fee for copies of records which are
made for parents under this part if the fee
does not effectively prevent the parents from
exercising their right to inspect and review
those records.

(b) A participating agency may not charge a
fee to search for or to retrieve information
under this part.

§ 300.567 Amendment of records at paren.’s
request.

(a) A parent who believes that information in
education records collected, maintained, or
used under this part is inaccurate or mislead-
ing or violates the privacy or other rights of
the child, may request the participating agen-
¢y which maintains the information to amend
the information.

(b) The agency shall decide whether to amend
the information in accordance with the re-

quest within a reasonable period of time of
receipt of the request.

(c) If the agency decides to refuse to amend
the information in accordance with the re-
quest, it shall inform the parent of the refusal,
and advise the parent of the right to a hearing |
under § 300,568,

§ 300.568 Opportunity for a hearing.

The agency shall, on request, provide an op-
portunity for & hearing to challenge informa-
tion in education records to insure that it is
not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the
child.

§ 300.569 Result of hearing.

(a) If, as a result of the hearing, the agency
decides that tive information is inaccurate, mis-
leading or otherwise in violation of the
privacy or other rights of the child, it shall
amend the information accordingly and so in-
form the parent in writing.
(b) If, as a result of the hearing, the agency
decides that the information is not inaccurate,
misleacing, or otherwise in violation of the
privacy of other rights of the child, it shall in-
form the parent of the right to place in the
records it maintains on the child a statement
commenting on the information or setting
forth any reasons for disagreeing with the
decision of the agency.
(<) Any explanation placed in the records of
the child under this section must:
(1) Be maintained by the agency as part of
the records of the child as long as the
record or contested portion is maintained
by the agency; and
(2) If the records of the child or the con-
tested portion is disclosed by the agency to
any party, the explanation must also be dis-
closed to the party.

§ 300.570 Hearing procedures.

A hearing held under § 300.568 of this subpart
must be conducted according to the proce-
dures under § 99.22 of [the FERPA regulations).
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KEY PROVISIONS OF FEDERAL LAW AND REGULATIONS

FERPA Regulations

§ 99.3 What definitions apply to these regula-
tions?

“Record” means any information recorded in
any way, including, but not limited to, hand-
writing, print, tape, film, microfilm, and
microfiche.

“Education records”

(a) The term means those records that are —

(1) Directly related to a student; and

(2) Maintained by an educational agency or

institution or by a party acting for the agen-

cy or institution.
(b) The term does not include -

(1) Records of instructional, supervisory,

and administrative personnel and educa-

tional personnel ancillary to those persons
that are kept in the sole possession of the
maker of the record, and are not accessible

or revealed to any other person except a

temporary substitute for the maker of the

record;

(2) Records of a law enforcement unit of an

educational agency or institution, but only

if education records maintained by the
agency or institution are not disclosed to
the unit, and the law enforcement records
are —
(1) Maintained separately from education
records;
(ii) Maintained solely for law enforce-
ment purposes; and
(iii) Disclosed only to law enforcement
officials of the same jurisdiction;

(3)(i) Records relating to an individual who
is employed by an educational agency or
institution, that—

(A) Are made and maintained in the nor-
mal course of business;

(B) Relate exclusively to the individu2!
in that individual’s capacity as an
employee; and

(C) Are not available for use for any
other purpose.

(ii) Records relating to an individual in
attendance at the agency or institution
who is employed as a result of his or her
status as a student are education records

and not excepted under para-
graph(b)(3Xi) of this definition.
(4) Records on a student who is 18 years of
age or older, or is attending an institution
of postsecondary education, that are—
(i) Made or maintained by a physician,
psychiatrist, psychologist, or other recog-
nized professional or paraprofessional
acting in his or her profes<innai capacity
or assisting in a paraprofessional
capacity.
(ii) Made, maintained, or used only iz
connection with treatmentof the stu-
dent; and
(iii) Disclosed only to individuals provid-
«ng the treatment. For the purpose of
this definition, “treatment” does not in-
clude remedial educational activities or
activities that are part of the program of
instruction at the agency or institution;
and
(5) Records that only contain information
about an individual after he or she is no
longer a student at that agency or institu-
tion.
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POLICY RECOMMENDATIONS

Definition of Record

RECOMMENDED POLICIES

17. A “record” is any information,
recorded in any way, maintained by an
agency or service provider (whether
public or private) or by any party acting
for an agency or service provider.

34CF.R § 303402
34 CF.R. § 300.560.

34 CF.P §99.3 (definition of education record).
34 CF.R. § 7.3 (definition of record).

I PR
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NOTES

17-1 The Part H regulations do not themselves

contain a definition of “record.” However,
they require, through a circuitous begal
route, that states trest as “records” all infor-
mation within the ambit of pelicy #17. The
route 10 this result is es foliows:

The Part H regulations require states, in
the administration of their Part H progeem,
to follow the procedures contained in the
Part B regulations relating to parents’ ac-
cess to and right to correct “education
records” 3

In defining the term “education records,”
the Part B regulations refer the reader to
another set of regulations, these implement-
ing the Family Education and Privacy
Rigits Act of 1974, codified # 20U S.C. §
1232(g) and commonly known as “FERPA.”
The Part B regulations define the term
“education records” t0 mean “the type of
records covered under the definition of
‘education records’ in FERPA.}

Under FERPA, an “education record” is a
“record” that is “maintained by an educa-
tional agency or institution or by a party ac-
ting for the agency or institution.”¢ A
“record” is “any information recorded in
any way.”s

Policy #17 translates to the Part H con-
text the definition of “education record”
used in Part B and in FERPA
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Definition of Record (continued)

RECOMMENDED POLICIES

18. “Records” include files, evaluations,
reports, studies, letters, telegrams,
minutes of meetings, memoranda, sum-
maries, interoffice or intraoffice com-
munications, memoranda reflecting oral
conversations, handwritten or other
notes, charts, graphs, data sheets, films,
videotapes, slides, sound recordings,
discs, tapes and information stored on
microfilm or microfiche or in computer-
readable form.

7. 34CFR §300.560
8. 34CFR §303402

NCTES

18-1 Policy #18 lists some of the forms in which
recorded information may be maintained
by Part H agencies and providers. Each is a
“record” under the FERPA regulations.
hence, each is also a “record” for purposes
of Part B and Part H.!

6. See34 C.F.R. §99.3 ("records® include, but are not limited to, information recorded “Iby} hand-
writing, print, tape, filin, microfilm, and microfiche*).

52 STRENGTHENIN%B THE ROLE OF FAMILIES




E

ANNOTATED POLICY RECOMMENDATIONS

Records to Which Parents Have Access

RECOMMENDED POLICIES

19. Except as provided in #21 below,
parents must have access to all records
reg.+ding their child or family that re-
late to:

a. screening, evaluation, assessment,
eligibility determinations and the
development and implementation of the
IFSP;

b. individual complaints dealing with
the child or family; and

c. any other area under the Part H
regulations iwvolving records about the
child and the child’s family.

20. Parents’ access may not be restricted
based on the identity of the agency or
provider maintaining the records.
Parents are entitled to access to records
maintained by the lead agency, another
public agency or a service provider,
whether public or private.

9. M CFR.§303402
10. id..

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE Ei.A

NOTES

19-1 Under the Part H regulations, parents must
be given access, in accordance with Part B
procedures, to records “relating to evalua-
tions and assessments, eligibility determina-
tions, and development and
implementation of IFsPs, individual com-
plaints dealing with the child, and any
other area under the Part H regulations in-
volving records about the child and the
child’s family.” Policy #19 implement= this
mandate. It also identifies some “other
area[s] under the Part H regulations involv-
ing records about the child and the child’s
family,” namely (a) the screening of
children and (b) the filing of complaints
dealing with family members other than an
eligible child. Under the Part H regulations,
parents must be given access to records
about such matters.!®

20-1 Neither the Part H nor the Part B nor the
FERPA regulations authorize states to restrict
access to records based on the character of
the agency maintaining the records. Parents
are therefore entitled to access to records of
the type described in #19, whether main-
tained by the lead agency, another public
agency or a public or private service
provider.
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CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS

Records to Which Parents Have Access (continued)

RECOMMENDED POLICIES NOTES
21. States may adopt policies denying 21-1The Part B regulations that are incor-
parents access to the following records: gomed by mets cein the :":‘ l;‘th'*st‘yﬂ;e
: : ons give parents access only to “the
acmiisative persannel matareaphin | ST vt e o o
: *education records” in FERPA.!! FERPA
the sole possession of the maker of the specifically excludes from the definition of
record and are not accessible or revealed *education records” the sort of records
to any other person except a temporary described in policy #21. We doubt that Con-
substitute for the maker of the record; gress, in enacting the Part H “';““' acess
b. recoFds of a law enforcement.unit smmewi?;mn&ﬁ&;m;w
of a public agency or private provider, in our view, states may adopt policies deny-
but only if: the unit’s records are main- ing parents access to the type of records
tained solely for law enforcement pur- described in policy #21.
poses; the unit’s records a2 disclosed
only to law enforcement officials of the
same jurisdiction; the unit’s records are
maintained separate froni nther records
of the agenc', or provider; and other
records of the agency or provider are not
disclosed to the unit; and
c. records relating to an individual
who is employed by an agency or
provider that are made and maintained
in the normal course of business, that re-
late exclusively to the individual in that
individual’s capacity as employee, and
that are not available for use for any
other purpose. This subparagraph does
not apply to records relating to a parent
who is employed as a result of the
parent’s status as a recipient of services
or as a result of the parent’s child’s
receiving services.
11. 34CFR §300.560.
12. 20U.5.C. §480(3).
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ANNOTATED POLICY RECOMMENDATIONS

Parents’ Access Rights .

RECOMMENDED POLICIES

22. When a parent asks to review a
record, the agency or provider maintain-
ing the record must comply with the re-
quest without unnecessary delay —in no
event more than 14 days after the re-
quest is made. Priority should be given
to parents’ requests to review records in
preparation for an IFSP meeting, a hear-
ing or another time-sensitive event.

T3, 34CFR §30: .02

14. See34 C.F.R. §§ 300.562 and 300.566.
15. 34 C.F.R §300.560.

16. 34 CFR §300.562(a).

NOTES

22-1 Policies #22-#25 by and large implement
Part B provisions in by reference
into the Part H regulatory scheme.!® These
provisions apply to “participating agen-
cies.” 1 A “participating agency” is defined
by the Part B regulations as an “agency or
institution which coliects, maintains, or
uses y identifiable information, or
from which information is obtained” to
carry out the Part B prrgram.’ We believe
that, in the Part H concext, a “participating
agency” includes any public agency and
private provider with records relating to
the matters identified in policy #30(a)-(¢).

22-2 Part B requires “participating agencies” to
comply with parents’ requests to inspect
and review records “without unnecessary
delay and before any meeting regarding an
individualized education program -~ hear-
ing relating to the identification, evalua-
tion, or placement of [a] child, and in no
case more than 45 days after the request has
been made.”!¢ Policy #22 restates the Part B
mandate that responscs to parent: requests
for information be made “without .nneces-
sary delay.” Unlike Part B, however, the
recommended policy requires compliance
with such requests no later than 14 days
after they are made because, as the U.S.
Secretary of Education has noted, “the
needs of children in the birth through two
age range change so quickly.”"

17. Note to 34 C.F.R. § 303.423 (urging an accelerated timeframe f-: resolution of complaints).

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA 55

cry
S0



CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS

Parents’ Access Rights (continued)

RECOMMENDED POLICIES

23. When records are requested in con-
nection with a meeting regarding the
IFSP or with a formal hearing to resolve
a complair:t (conducted pursuant tc 34
C.FR. §303.420), the agency or provider
shall provide the records prior to the
meeting or hearing.

24. The right to review a record includes:

a. the right to a response to reasonable
requests for explanations and interpreta-
tions of the record;

b. the right to obtain, free of charge,
one copy of the record; and

c. the right to have a representative of
the parent’s choosing review the record.

25. An agency or provider may not
charge a fee to search for or to retrieve a
record.

NOTES

23-1Policy #23 restates and translates into Part
H language the Part B rule that when
records are requested of a participating
agency in connection with an IEP meeting
or a due process hearing, the agency must
comply with the request before the meeting
or hearing is held. "

24-1Policy #24 restates the Part B rule that the
right to review a record includes (a) the
right to a response to reasonable requests
for explanations and interpretations of the
record and (b) the right to have a
sentative of the parent review the record.”
Unlike Part B, policy #24 gives parents the
right to obtain, free of charge, a copy of the
record. (Part B gives parents a right to
copies at no cost only when necessuz to ef-
fectuate the parents’ right of access.)

25-1Policy #25 restates and applies to the Part
H context the Part B rule that a “participat-
ing agency may not charge a fee to search
for or to retrieve information” in response

to a parental request.?
18, 3 CER § 300562
19. 34 CFR. §300.562(b)(1)&(3).
20. 34 CFR §300.562(2).
21. 34 CER §300.566(b).
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ANNOTATED POLICY RECOMMENDATIONS

Right to Correct Records

RECOMMENDED POLICIES

26. A parent may request that informa-
tion in a record be amended (including
that it be deleted) if:
a. It is inaccurate or misleading; or
b. It violates the privacy or other
rights of the parent’s child or family.

27. When a parent requests that informa-
tion in a record be amended, the agency
or provider maintaining the record must
act on the request without unnecessary
delay and in no event more than 45 days
after the request is made.

28. If the agency or provider refuses to
amend the information as requested, it
must:

a. inform the parent of the refusal;
and

b. advise the parent that she or he
may appeal the refusal by invoking the
administrative procedures of the Part H
system for resolving parents’ complaints
(including formal hearings pursuant to
34 C.F.R. § 303.420, mediation where
available or both).

34 CFR § 300.567-300.570.
34 C.F.R. § 300. 567(b).

BN

NOTES

26-1Policies #26 through #29 adapt to the Part
H system the Part B rules that give parents
aright to challenge information in a record
they believe is inaccurate or misleading or
violates the privacy or other rights of their
child. 2 In the adaptation, three modifica-
tions were made, all of which states may
lawfully adopt because they extend rather
than limit parents’ rights. The modifications
are explained in the following notes.

27-1 The Part B regulations require that a
response be made to a parent’s request for
correction of a record “within a reasonable
period of time.”2 Policy #27, however, re-
quires that a response be made without un-
necessary delay and in no event later than
45 days after the request is made.

28-1Part B does not afford parents the right to a
formal administrative hearing to appeal a
refusal to amend a record.# Recommended
policy #28 gives parents such a right. Also,
policy #28 permits parents to resolve their
complaints about the amendment of records
through the complaint resolution processes
generally available in the Part H system.
We see no reason for the Part H system to
treat parents’ complaints about the amend-
ment of records differently than other com-
plaints. Given the complexity of the Part H
system, and the difficulty that parents are
likely co encounter in attempting to
aavigate it, we think there is great value in
maintaining a single administrative system
for resolving all parental complaints.

. 34 CFR. §300.570 (administrative appeals of refusals to amend records may be conducted ac-

cording to the informal procedures described in § 99.22 of the FERPA regulations).
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CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS

Right to Correct Records (continued)

RECOMMENDED POLICIES

29. If the parent chooses not to appeal,
or if the parent loses the appeal (i.e., the
information is not amended as a result
of the appeal), the parent may place in
the files of the agency or provider main-
taining the contested record a corrective
statement commenting on the informa-
tion in the record and, if the parent has
lost an appeal, setting forth the parent’s
reasons for disagreeing with the
decision on appeal.

a. The statement must be maintained
along with the contested record; and

b. If the record or the information
about whi:h the parent has complained
is ever disclosed by the agency or
provider to any party, the statement
must also be disclosed to that party.

25. See34 CF.R. § 300.569(b).

NOTES

29-1 Under Part B, parents may be required to
exhaust their administrative remedies
before placing a corrective statement in an
agency’s or provider’s files.® Policy #29
permits parents to place a corrective state-
ment in an agency’s or provider’s files im-
mediately after their request fora
correction is refused, without having to
first exhaust administrative appeals.

29-2 The Part B regulations provide that, after
the parents place a corrective statement in
the files of an agency or provider, the cor-
rective statement must be disclosed “when
the records of the child or the contested
portion of [the records]” are disclosed. As
discussed in the notes to policy #1, the
term “record,” as used in the Part B regula-
tions, includes both the physical record it-
self and the information contained in it.%
Thus, as policy #29 makes ciear, parents’
correctiye statements must be disclosed
whegéver the records about which they
have complained are disclosed and when-
ever the information that was at issue is dis-
closed (regardless of whether the physical
records themselves are released).

2. 34 CF.R. § 300560 (incorporating FERPA's definition of “record’); 34 C.F.R. § 99.3 (under
FERPA, the term “record” includes both the physical record itself and information contained in

the record).
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Access to Them

Information About What Records Agencies and
Providers Maintain and Whom to Contact for

RECOMMENDED POLICIES

30. The lead agency, upon request, must
inform parents of the types and loca-
tions of records collected, maintained or
used by public agencies and private
providers relating to:

a. screening, evaluation, assessment,
eligibility determinations or the develop-
ment and implementation of Individual-
ized Family Service Plans;

b. individual complaints dealing with
children or families; or

c. any other area under the Part H
regulations involving records about
children and families.

27. 3 CER §300.555.

GUIDE TO PRCCEDURAL SAFEGUARDS UNDER PART H OF THE EHA

NOTES

30-1 In our view, the requirement in the Part H
statute and regulations that states assure
parents access to Part H records implicitly
requires compliance with policy #30. We
believe that as a practical matter, parents
will be unable to effectively exercise their
right of access without information about
the types and locations of the records main-
tained and used by the Part H system. Ac-
cordingly, parents must be given access,
upon request, to such information.

30-2 It will not be difficult for lead agencies to
implement policy #30. As explained in note
31-1, every public agency and service
provider in the Part H system must main-
t.in alist of the types and lucations of
records that it collects, maintains or uses
regarding the matters identified in #30(a)-
(c)}Z By compiling these lists, the lead agen-
¢y could readily develop the information
necessary to implement policy #30. (This in-
formation, once developed, will also assist
the lead agency by enhancing its under-
standing of and hence its ability to manage
the abundance of records that will be
generated by and used in the Part H pro-

gram.)
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CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS

Information About Records and How to Gain Access to Them (continued)

RECOMMENDED POLICIES NOTES

31. Each public agency and private 31-1 Policy #31(a) restates and adapts to the Part
provider must provide to parents, upon H context the Part B rule that “[e]ach par-
request: ticipating agency shall provide parents on

request a list of the types and locations of

a. a list of the types and locations of education is collected, maintained, or

records collected, maintained or used by used by the agency.”2 Compliance with the
the agency or provider relating to: Part B rule is required by the Part H regula-
1) screening, evaluation, assess- tions.?
ment, eligibility determinations or the | 31.2 Neither the Part H nor the Part B regula-
development and implementation of tions explicitly require agencies and
IFSPs; providers to give parents on request the
2) individual complaints dealing ;:;:‘;ds;‘;:l’:s:‘mmzﬁu?:mm
with children or families; or records. Such a requirement may be im-
3) any other area under the Part H posed by the FERPAegulctions, which
regulations involving records about gives parents the right to “a list of ... the tit-
children or families; and les and addresses of the officials respon-

. sible for [maintaining] ... records” within
b. the title and address of the perscn FERPA purview.® However, as explained

to whom requests to review such records more fully in the introduction to the chap-

should be made. ter on confidentiality, it is uncertain to
what extent and in what manner this or
other FERPArovisions apply to Part H
agencies and providers that do not receive
funds under programs administered by the
U.S. Department of Education.! Regardless
of whether it is legally mandated, we
strongly urge states to adopt policy #31(b)
to ensure that parents can find out where to
direct their requests to review Part H
records.

34 C.F.R. § 300.565.

34 CF.R. § 303402 (parents must be afforded the opportunity to inspect and review records “in

accordance with the ... procedures in {34) C.FR. § 300.560 through § 300.576").

30. 34 CF.R. §99.6(a)(2)(iv) (requiring adoption of a policy specifying “the titles and addresses of of-
ficials responsible for [maintaining] .... records” covered by FERPA); 34 C.FR. § 99.7(a)(5)requir-
ing notice to parents of their right to obtain on request a copy of this policy).

31. Compare Note to 34 C.F.R. § 303.460 (FERPA regulations “apply” to Part H program) with 34 CFR.

§99.1 (FERPA’s rules imposed only on agencies and institutions that receive federal education

funds).
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Chapter 4

Confidentiality

INTRODUCTION

The recommended policies governing confidentiality of information
are designed to ensure that:

@ Parents may place reasonable limits on the disclosure of per-
sonal information about their child, their family and them-
selves, including limits on the sharing of such information
among Part H agencies and providers; and

® Basic safeguards are provided to parents when they are asked to
authorize an agency or provider either to disclose or to seek per-
sonal information. .

The Part H statute requires states to protect the “right to confiden-
tiality of personally identifiable information.”" But neither the
statute itself nor its legislative history defines the scope of this right or
indicates how states should secure its protection. The Part H regula-
tions also fail to identify the precise nature of a family’s right to con-
fidentiality.
The Part H regulations do adopt a scheme for protecting the con-
fidentiality of personally identifiable information. Under the Part
H regulations, states are obliged to follow the rules for protecting con-
fidentiality that apply in the Part B program.2 However, having been
imported from the Part B program, these rules are not tailored to the
unique characteristics of the Part H program, especially its muitidis-
ciplinary and multi-agency approach.

1 20US.C. §1480(2).
2. 34 CFR. §303.460(b) (incorporating by reference the Part B regulations regarding the protec-
tion of confidential information).

GU.DE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA 61

b




CHAPTER 4: CONFIDENTIALITY

The Part B confidentiality rules were designed for a program in
which most activity, and hence most disclosures of personally iden-
tifying information, occurs within a single agency: the age “cy provid-
ing special education to the child. It is questionable whether
appiication of these rules to a Part H system adequately protects
families’ right to confidentiality. if these regulations are interpreted as
allowing relatively unfettered exchanges of confidential informatirn
among Part H agencies and providers, then a strong case can be made,
we believe, that they violate congressional intent.

However, we find the Part H regulations’ meaning uncertain and
therefore do not venture here an opinion on whether th2y are
consistent with congressional intent. First, it is unclear how the Part B
rules should be and will be interpreted in the Part H context. Second,
it is unclear how and to what extent the Part H or the Part B regula-
tions incorporate the protections of the regulations implementing the
Family Educational Rights and Privacy Act (FERPA).

A note to the Part H regulations indicates that the protections for
confidential information in the FERPA regulations apply to the
Part H program.? The general applicability of the FERPA confidentiality
protections to the Part H program, however, raises several issues of
statutory and regulatory interpretation. For example, when the Part B
rules regarding confidentiality conflict with the FERPA rules, which set
of rules should the Part H system follow?

Another question is: Do the FERPA rules apply to all agencies and
providers in the Part H system or only to agencies and providers
that are “educational” agencics or institutions? The FERPA regulations,
by their own terms, apply only to an “educational agency or institu-
tion,” defined in FERPA as any “public or private agency or institution”
that receives money under a program administered by the U.S. Depart-
ment of Education.* Although Part H itself is such a program, it is
likely that some public agencies and private providers participating in
the Part H system will receive neither Part H funds nor funds under
another U.S. Department of Education program and, therefore, will
not qualify as an “educational agency or institution” under FERPA.

3. Note to 34 CFR. § 303.460 (Tt]he Part B provisions incorporate by reference the [FERPA] regula-
tions ... therefore, those regulations also apply to [the Part H program|"); Appendix A to Part H
regulations, discussion of 34 C.F.R. § 303.403, 54 Federal Register 26343 (June 22, 1989) ("both the
Part B and FERPA requirements ... apply to [the Part H program]").

4. 3CFR §93.
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INTRODUCTION

Finally, in the context of the Part H program, what is the meaning of
the FERPA provisions that broadly permit the disclosure of con-
fidential information, without prior parental consent, to “another
school [or] school system™® or to “another educational agency or in-
stitution”? ¢ Should the phrases “another school [or] school sy=tem”
and “another educational agency or institution” be read literally or as
references to “another” Part H program?’

If the Part H regulations concerning confidentiality are determined
by a court or other authoritative source, such as a state attorney
general, to violate Congress’ intent, states would remain bound by the
mandate in the Part H statute to protect families’ “right to confiden-
tiality of personally identifiable information.” Unless either Congress
or the U.S. Department of Education prescribed a new set of v les,
states would themselves be required to develop and implement
policies to comply with that mandate.

The Task Force’s recommended policies borrow from both the Part
B and FERPA regulations and are designed to comply with relevant
Part B and FERPA requirements. In our view, a state could ensure com-
pliance with Part H confidentiality rules by adopting the policies
recommended here. ° But in the final analysis, these policies are our
own creation. We urge their adoption not because we believe them to
be mandated by federal law, but because they contain critical protec-
tions for families.

he recommended policies permit parents, if they so desire, to exer-
cise control over the flow of information among the Part H agen-
cies and providers involved with their child and family. Under the
recommended policies:
® An agency or provider may disclose confidential information,
without prior parental consent, to its employees who have a
legitimate need for access to the information;

o All other disclosures of confidential information, including dis-

34 CFR §99.31(a)2)

34 CF.R §99.34(b)

Cf. 34 CFR. §303.460(b)(2)&(3) (directing that, in applying Part B rules to the Part H program,
any references to “education of handicapped children” be treated as references to “the provision
of [Part H] services to children ... and their families,” and any references to “local educational
agencies” be treated as references to “local service providers®).

B. 20US.C. §1480(2).

9. This is true with respect to matters about which we have made recommendations. However, we
have not made recommendations concerning all topics addressed by the Part B and FERPA
regulations. For example, the Part B regulations contain rules about the destruction of records,
34 CF.R. § 300,573, and the FERPA regulations, about annual notifications of rights, 34 CF.R. §
99.7. The Task Force has not addressed either issue in its recommended policies.

N W
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CHAPTER 4: CONFIDENTIALITY

closures among Part H agencies and providers, may be made
only with the informed consent of the parents;

®If a state has an umbrella public human services agency (e.g., a
department of human services, human resources, or health and
rehabilitative services), exchanges of confidential information
among component units of the agency (e.g., mental health,
developmental disat ilities, public health, public welfare and
juvenile justice) may be made only with the informed consent of
the parents; and

® A state may permit exceptions to the above rules only in certain
specified circumstances.

In addition, the recommended policies oblige Part H agencies or
providers to provide to parents certain minimum protections when
the agencies or providers ask parents to sign a general release permit-
ting the disclosure of confidential information to others. The recom-
mended policies require that when such a release is sought:
® Parents must be informed of their right both to refuse to sign
the release and to revoke the release at any time;
®The release must list the agencies, providers and others to
whom information may be given and must specify, for each, the
type of information that may be given;
®Parents must be given an opportunity to limit the type of infor-
mation provided under the release and to limit which agencies,
providers and others may be given information. The release
must provide ample space for parents to write in such limita-
tions; and
®'1 .1e release must be time-limited.

Similar protections are required for releases giving broad permis-
sion to an agency or provider to seek confidential information
about a child or family.
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KEY PROVISIONS OF
FEDERAL LAW AND REGULATIONS

Part H Statute

Section 680. [also cited as 20 U.S.C. § 1480] The
procedural safeguards required to be included
in a statewide system...shall provide, at a mini-
mum, the following:

(2) The right to confidentiality of personally
identifiable information.

Part H Regulations

§ 303.401 Definitions of consent, native lan-
guage, and personally identifiable informa-
tion.

(c) “Personally identifiable” means that infor-
mation includes—
(1) The r.ame ot the child, the child’s
parent, or other family maember;
(2) The address of the child:
(3) A personal identifier, such as the child’s
or parent’s social security number; or
(4) A list of personal characteristics or other
information that would make it possible to
identify the child with reasonable certain-
ty.
§ 303.460 Confidentiality of information.

(a) Each State shall adopt or develop policies
and procedures that the State will follow in
order to ensure the protection of any personal-
ly identifiable information collected, used, or
maintained under this part.

(b) These policies and procedures must meet
the requirements in 34 CFR 300.560 through
300.576, with the following modifications:
(1) Any reference to the “State educational
agency” means the lead agency under this
part.
(2) Any reference to “education of hand-
icapped children,” “education of all hand-
icapped children,” or “provision of free
public education to all handicapped
children” means the provision of services to
children eligible under this part and their
families.

Part B Regulations

§ 300.560 Definitions.

As used in this subpart:

“Education records” means the type of records
covered under the definition of “education
records” in Part 99 of {the FERPA regulations].
“Participating agency” means any agency or
institution which collects, maintains, or uses
personally identifiable information, or from
which information is obtained, under this
part.
§ 300.563 Record of access.

Each participating agency shall keep a record
of parties obtaining access to education
records collected, maintained, or used under
this part (except access by parents and
authorized employees of the participating
agency), including the name of the party, the
date access was given, and the purpose for

which the party is authorized to use the
records.

§ 300.571 Consent.

(a) Parental consent must be obtained before
personally identifiable information is:
(1) Disclosed to anyone other than officials
of participating agencies collecting or using
the information under this part, subject to
paragraph (b) of this section; or
(2) Used for any purpose other than meet-
ing a requirement under this part.

(b) An educational agency or institution sub-
ject to [the FERPA regulations] may not release
information from education records to par-
ticipating agencies without parental consent
unless authorized to do so under {the FERPA
regulations].

(3) Any reference to “local educational .
agencies” and “intermediate educational
units* means local service providers.
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CHAPTER 4: CONFIDENTIALITY

Part B Regulations (continued)

§ 300.572 Safeguards.

(a) Each participating agency shall protect the
confidentiality of personally identifiable infor-
mation at collection, storage, disclosure, and
destruction stages.

(o) One official at eacn participating agency
shall assume responsibility forinsuring the
confidentiality of any personally identifiable
information.

|

(2) All persons collecting or using personally !

identifiable information must receive training

or instruction regarding the State’s policies

and procedures [concerning confidentiality).

(d) Each participating agency shall maintain, ’

for public inspection, a current listing of the |

names and positions of those employees |

within the agency who may have access to per-

sonally identifiable information. ‘
|

FERPA Regulations

§ 99.3 What definitions apply to these regula-
tions?

“Record” means any information recorded in
any way, including, but not limited to, hand-
writing, print, tap<. film, microfilm, and
microfiche.
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POLICY RECOMMENDATIONS

What Information Is Confidential

RECOMMENDED POLICIES

32. Personally identifiable information
concerning a child, the child’s parent or
another family member is confidertial.

33. Personally identifiable information
includes but is not limited to:

a. the name of the child, the parent or
other family member;

b. the address of the child, the parent
or other family member;

c. a personal identifier, such as a social
security number, of the child, parent or
other family member;

d. a description of personal charac-
teristics or other information that would
make it possible to identify the child, the
parent or other family member with
reasonable certainty; and

e. information that would make the
identity of the caild, parent or other
family member easily traceable.

NOTES

32-1 Policy #32 declares that Part H agencies
and providers must treat all personally iden-
tifiable information as “confidential.” The
policy is consistent with Part H, Part B, and
FERPA regulations. Each set of regulations
treats 'pexsonalldy identifiable information”
as confidential.!

33-1 Subparagraphs (a-d) of policy #33 essential-
ly track the definition of “personally iden-
tifiable information” contained in the Part
H regulations." However, unlike the Part
H definition, subparagraph (b) makes clear
that not only the address of a child but also
the address of any other family member is
confidential. Subparagraph (d) makes clear
that a list of personal characteristics or
other information that would identify a
family member other than a child is con-
fidential.'?

33-2 Subparagraph (e) of policy #33 is based on
the definition of “personally identifiable in-
fo: nation” in FERPA.!> We believe Congress
intended the Part H system to treat informa-
tion of the type described in subparagraph
() as confidential ¥

10. See 34 C.F.R. § 303.460(a) (Part H); 34 C.FR. § 300.571 (Part B); 34 C.F.R. § 99.30 (FERPA).

11. 34 C.FR. §303.401(c).

12 See 20 U.5.C. § 1480(2) (requiring states to preserve the confidentiality of all personally identifi-

able information).

13. 31C.FR §99.3 ("personally identifiable information” includes information “that would make la]

student’s identity easily traceable”).

14. See 20 U.S.C. § 1480(2) (requiring confidentiality for all personally identifiable information).
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CHAPTER 4: CONFIDENTIALITY

Disclosure of Confidential Information

RECOMMENDED POLICIES

34. Except as provided in policies #35, 36
and 37, all disclosures of confidential in-
formation, including disclosures among
agencies and providers, may be made
only with the parents’ informed consent.

35. A public agency, subject to policy
#36 below, or a service provider may dis-
close confidential information, without
prior parental consent, to its employees
who have a legitimate need for access to
the information.

NOTES

34-11n our view, family privacy can be
safeguarded only if Part H agencies and
providers neither seek nor release confiden-
tial information without =" r parental con-
sent.

35-1 Both the Part B and FERPA regulations
prohibit disclosing confidential informa-
tion, without prior parental consent, to per-
sons who do not have « legitimate need for
the information.!s

15 34 CFR §300571(a) (under Part B, confidential information may be disclosed without consent
only to “officials of participating agencies collecting or using the information” to fulfill Part B re-
quirements or for “meeting a [Part B] requirement”); 34 CF R. §99 31 (under FERPA, confidential
information may be disclosed without parental consent only to those with specified interests)
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ANNOTATED POLICY RECOMMENDATIONS

Disclosu.re of Confidential Information (continued)

RECOMMENDED POLICIES NOTES
36. Many states have umbrella human 36-1 Neither Part B nor FERPA speaks directly to
services departments (e.g., public depart- the issue of exchanges of information

ments of human services, human resour- among component units in an umbrella
public service agency.'® We strongly believe

ces, Or health and rehal?ilitaﬁve services) such exchanges should be permitted only
with component agencies or units with prior parental consent.
responsible for mental health, develop-
mental disabilities, public health, public
welfare and/or juvenile justice. Within
such an umbrella department, each com-
ponent agency or unit may, without
prior parental consent, disclose confiden-
tial information to its own employees
who have a legitimate need for access to
the information. However, the com-
ponent agencies or units may not share
confidential information among them-
selves without the parents’ prior in-
formed consent, even where a legitimate
need exists to do so. All exchanges of
confidential information among com-
ponent agencies or units, even within an
umbrella department, must be
authorized by the parents, except as
provided by policy #37.

16. But see 34 C.F R. § 300.571 (under Part B, disclosures permitted to “officials of participaling agen-
cies”); 34 C.FR. § 99.31(a)(1)(under FERPA, an educational agency :aay disclose information:
without parental consent to “other school officials ... within the agency”).
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Disclosure of Confidential Information (continued)

RECOMMENDED POLICIES

37. The state may adopt policies to per-
mit disclosures of confidential informa-
tion without prior parental consent
when:

a. The disclosure is to authorized rep-
resentatives of the Comptroller General
of the United States, the U.S. Secretary
of Education or a state agency respon-
sible for the administration of the Part H
program; the disclosure is in connection
with an audit or evaluation of the Part H
program or for ensuring the program’s
compliance with legal mandates; and
the representatives to whom disclosure
is made protect against further dis-
ciosures of the information and destroy
the information when no longer needed;

b. The disclosure is to organizations
conducting studies to develop, validate
or administer predictive tests, to ad-
minister financial aid programs, or to im-
prove Part H services; and:

1) The study is conducted in a man-
ner that does not permit personal iden-
tification of parents, children or i ~mily
members by individuals other than
representatives of the organization;
and

2) The disclosed confidential infor-
mation is destroyed when no longer
needed for the purposes for which the
study was conducted;
¢. The disclosure is to accrediting or-

17. See 34 C.FR §§9.31(2)(3),(5),(6)-(10)&(12).

18. 34 CF.R.§99.31(a)(4)& (11).

NOTES

37-1The list of circumstances in subparagraphs
(a-f) of policy #37 is based on, and adapted
from, the FERPA regulations.”” We have in-
tentionally omitted from the list the cir-
cumstarces described in the FERPA
regulations covering financial aid and direc-
tory listings.'* We do not approve of
agencies’ or providers’ disclosing confiden-
tial informa'ion needed for determining
financial zid without parental consent.
Parents may be informed that an applica-
tion for aid cannot be made without their
agreeing to release certain confidential in-
formation (if this is in fact the case). How-
ever, it should be up to the parents, not an
agency or provider, to decide whether the
application will be made and the informa-
tion released. In addition, we do not ap-
prove of Part H agencies’ or providers’
publishing “directory information” without
«xpress parentai consent.? Public dis-
closure of such information could stig-
matize the child and the family.

19. See34 CFR §99.31(a)(4) (permitting such disclosures).
20. See 34 CF.R §§99.31(a)(11) & 99.37 (permitting such conduct).
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ANNOTATED POLICY RECOMMENDATIONS

Disclosure of Confidential Information (continued)

RECOMMENDED POLICIES

37 (continued)
ganizations to carry out their ccrediting
functions;

d. The disclosure is to comply with a
judicial order or lawfully issued sub-
poena and a reasonabie effort has been
made by the disclosing agency or
provider to notify the parents of the
order or subpoena in advance of com-
pliance;

e. The disclosure is in connection with
a healtn or safety emergency, and the
disclosure is necessary to protect the
health or safety of a child or another per-
son; or

f. The disclosure is to a parent and the
information concerns either the parent
or the parent’s child.

38. State policies adopted pursuant to
policy #37 above must require that:

a. Parents must be informed, as soon
as practicable, of disclosures made
without their prior consent under the cir-
cumstances in policy #37 (b-e); and

b. All such disclosures must be noted
in the child’s or family’s records.

NOTES

38-1 FERPA generally does not require notice to
parents when a disclosure is made under
the circumstances described in policy #37.2"
FERPA does, however, require that a record
be maintained of each disclosure of con-
fidential information made without prior
parental consent.Z Part B has a similar re-
quirement,? which is incorporated by refer-
ence in the Part H regulations.? We believe
that parents should be entitled not only to
review a record of disclosures of confiden-
tial information made without their con-
sent, but also to receive notice of such
disclosures in most circumstances.

21. But see 34 C.F.R. § 99.34(a)(2) (sometimes requiring notice when a disclosure is made to another
school or school system in which a student seeks or intends to enroll).

34 CFR §99.32

BB

who obtain access 10 education records).
24. 4 CF.R §302.560.

34 C.F.R. §300.563 (record must be kept of parties, other than parents and agency employees,
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Minimum Safeguards for Releases Giving
Broad Authority to Disclose
Confidential Information to Other Parties

RECOMMENDED POLICIES

39. An agency or provider may request
that parents provide a general release to
disclose confidential information to
others for legitimate purposes. However,
when such a release is sought:

a. Parents must be informed of their
right to refuse to sign the release. Notice
of this right should appear-on the
release form;

b. The release form must list the agen-
cies and providers and the individuals
(by name or by position) to whom infor-
mation may be given and specify the
type of information that might be given
to each;

c. Parents must be given the oppor-
tunity to limit the information provided
under the release and to limit the agen-
cies, providers and persons with whom
information may be shared. The form
must provide ample space for parents to
express such limitations in writing;

d. The release must be revocable at
any time. The release form must inform
parents of this fact; and

e. The release must be time-limited.
The release should be effective only
until the initial IFSP is developed or, if an
IFSP has already been developed, until
the next IFSP review. (We anticipate that
when the IFSP team meets to develop or
review an IFSP, parents will be asked to

NOTES

39-1 We believe parents should have the right to
sign a release giving an agency or provider
broad authority to disclose confidential in-
formation to other parties. Giving an agen-
cy or provider such authority will often
enhance its ability to work collaboratively
with other agencies and providers serving a
child or family. In addition, we believe Part
H agencies and providers should be free to
ask parents for such authority when it will
improve their ability to serve the child or
family. However, we believe parents must
be afforded certain minimum safeguards
when asked for such authority. These
safeguards are outlined in policy #39.

39-2 Neither Part B nor FERPA address whether
an agency or provider may ask parents for
broad authority to disclose confidential in-
formation to others.? In our view, neither
Part B nor FERPA forbids any agency or
provider from obtaining such authority as
long as parents’ rights are respected in the
process.

39-3 To help parents express any limitations
they wish to impose on a general release
(see subparagraph (c) of policy #39), we
suggest that states use a form with a three-
column checklist. The first column would
list each agency and provider with whom
information might be shared. The second
column would list, with respect to each
such agency or provider, the type of infor-
mation that might be shared. The third
column would invite parents to check a
“yes” box or a “no” box indicating whether
they wish to provide general authority for
the disclosure of a particular type of infor-
mation to a particular agency or provider.

25. But see Appendix to FERPA regulations, discussion of waiver of rights, 53 Federal Register 11949
(April 11, 1988) (suggesting that parents may waive their FERPA rights).

72 STRENGTHENING THE ROLE OF FAMILIES

P,
v rF
{4




ANNOTATED POLICY RECOMMENDATIONS

Safeguards for Releases Giving Broad Authority to Disclose (continued)

RECOMMENDED POLICIES

NOTES

39 (continued)

review and, if appropriate, renew
general releases they have previously ex-
ecuted.)

40. Each public agency and service
provider should keep a log, accessible to
the parents, of all disclosures of con-
fidential information made pursuant to a
general release executed by the parents.

26 3 CFR §300.563.
27 34 CFR.§99.32
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39-4 Parents may find the process of executing
releases for several Part H agencies and
providers burdensome or confusing. Ac-
cordingly, we believe parents should have a
right to request that the case manager su-
pervise and monitor the process. The case
manager would be responsible for ensur-
ing, among other things, that the parents’
wishes are accurately reflected in the
releases they sign.

40-1 Policy #40 requires that a notation be
entered in a child’s or family’s records of all
disclosures of confidential information
made pursuant to a general release. This re-
quirement is consistent with both the Part
B requirement that a record be maintained
of all “parties obtaining access” to a record,
including the date and purpose of the ac-
cess?® and the FERPA requirement that
record be maintained of disclosures of con-
fidential information made vithout express
parental consent.”
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Special Treatment of Sensitive Information

RECOMMENDED POLICIES

41. Special measures should be taken to
protect the confidentiality of sensitive in-
formation (e.g., information relating to
sexual or physical abuse, mental health
treatment, HIV status or a child’s
parentage and any other information
that the parents consider sensitive).

NOTES

41-1 However a state ultimately decides to struc-

ture its system for protecting the confiden-
tiality of personally identifiable
information, we strongly urge that it pro-
vide special treatment for sensitive informa-
tion to ensure that it is not disclosed to
anyone without prior parental consent.

41-2 One possible method for ensuring against

unauthorized disclosures is to maintain all
sensitive information in a special file that
(a) is handled with special precautions and
(b) can be accessed only with prior express
parental permission. (The State of Ten-
nessee apparently intends to use such a sys-
tem.)
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ANNOTATED POLICY RECOMMENDATIONS

from the Part H System

Release of Part H Records to Agencies and Providers
Who Will Serve the Child After “Graduation”

RECOMMENDED POLICIES

42, a. With the parents’ informed con-
sent, confidential Part H records may be
provided to the public schools when a
child is enrolled in school. If the parents
refuse to consent, confidential Part H
records may not be intermingled with
public school records, including records
relating to special education, even if the
state education agency ("SEA“) is the Part
H lead agency.

b. With the parents’ informed consent,
confidential Part H records may be
provided to any other agency or
provider that will serve the child after
“graduation” from the Part H system.

8. 34 C.F.R. § 303.344(n)(2)(i)- —

NOTES

42-1 The Part H regulations require parental con-
sent before records of a child “graduating”
the Part H system are provided to the
public schools.? Policy #42 implements this
requirement.

42-2 We believe parental consent should be ob-
tained, as well, before Part H records are
released to any other agency or provider
that will serve the child after “ graduation”
from the Part H system. Obtaining consent
in this circumstance is also required by
recommended policy #34.
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CHAPTER 4: CONFIDENTIALITY

Redisclosure of Confidential Information
Obtained from Another Agency or Provider

RECOMMENDED POLICIES

43. An agency or provider may, without
parental consent, redisclose confidential
information obtained from another
party only if such redisclosure is both:
a. permitted under the terms of the
original disclosure made to the agency
or provider; and
b. either:
1) permitted by state policies
adopted pursuant to policy #37; or
2) consistent with a general release
provided by the parents that meets the
requirements of policy #39.

29 See34CF.R.§9933.

NOTES

43-1 Policy #43 effectuates the principles of
policies #34-#39 in the context of
redisclosures.

43-2 Policy #43 draws on, and serves a purpose
similar to, the FERPA provisions relating to
redisclosure of information by educational
agencies and institutions.?
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ANNOTATED POLICY RECOMMENDATIONS

Seeking Confidential Information

RECOMMENDED POLICIES

44. A public agency or a service provider
may not seek confidential information
about a child or family, without the
parents’ informed consent, unless:

a. It is legally required to do so (e.g., to
investigate alleged child abuse or
neglect); or

b. Acquisition of the information is
necessary to respond to a health or
safety emergency.

30. See34 CFR §99.31(a)(10)

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA

NOTES

44-1 The policies in #34-#39 ensure against
releases of confidential information
without prior parental consent. Policies
#44-45 protect against acquisition of con-
fidential information without consent.

44-2 Policy #44 applies to tests and other assess-
ments conducted by an agency or provider.
Thus, home environment observations and
parent/child interac:ion assessments may be
conducted only with the parents’ prior in-
formed consent. Folicy #44 also applies to
requests made to another agency or
provider for release of confidential records.
Under #44, a Part H agency or provider is
barred from making such requests without
first obtaining the parents’ informed con-
sent.

443 Subparagrag)h (b) of policy #44 is adapted
from FERPA.
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CHAPTER 4: CONFIDENTIALITY

Seeking Confidential Information (continued)

RECOMMENDED POLICIES

45. An agency or provider may request
that parents sign a general authorization
bestowing broad authority upon the
agency or provider to seek confidential
information from others to meeta
legitimate need. However, when such
authority is sought:

a. Parents must be informed of their
right to refuse to provide such authority.
Notice of the right to refuse should ap-
Fear on the written authorization the
parents are asked to sign;

b. The authorization must list those
from whom information may be sought
and specify the type of information that
might be sought from each;

C. Parents must be given the oppor-
tunity to limit the information acquired
pursuant to the authorization and to
limit the parties from whom information
may be sought; and the authorization
form must provide ample space for
parents to write in such limitations;

d. The authorization must be revoc-
able at any time, and the authorization
form must inform parents of this fact;
and

e. The authorization must be time-
limited. The authorization should be ef-
fective only until the initial IFSP is
developed or, if an IFSP has already been
developed, until the next IFSP review.
(We anticipate that, when the IFSP team
meets to develop or review an IFSP,
parents will be asked to review and, if

31. 31CFR § 303.403a)(1).

~J
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w
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NOTES

45-1 Policy #45 serves purposes similar to policy
#37. We believe that parents, if they so
desire, should be able to broadly authorize
an agency or provider to acquire confiden-
tial information. Giving an agency or
provider such authority may enhance its
ability to serve a child or family. In addi-
tion, we believe that Part H agencies and
providers should be able to ask parents for
such authority. However, when parents are
asked, we believe they should be afforded
certain minimum safeguards, as outlined in
policy #48.

45-2 Neither the Part B regulations nor the
FERPA regulations incorporated by the Part
H regulations directly address the matter of
an agency’s or provider’s acquiring con-
fidential information conceming a child or
family. The Part H regulations address the
matter only in the context of the initial
evaluation and assessment and, in that con-
text, only indirectly. The regulations pro-
vide that parental consent be obtained
before the initial evaluation and assessment
is conducted, i.e., before any significant
amount of confidential information regard-
ing a child or family is obtained.3!

45-3 To help parents express any limitations
they wish to impose on the acquisition of
confidential information (see subparagraph
() of policy #45), we suggest that states use
an authorization form with a three-column
checklist. The first column would list each
agency, provider or type of person (i.e.,
neighbors, other family members) from
whom information might be sought. The
second column would list, with respect to
each such agency, provider or person the
type of information that might be sought.
The third column would invite parents to
check a “yes” box ora “no” box indicating
whether they wish to generally authorize




ANNOTATED POLICY RECOMMENDATIONS

Seeking Confidential Information (continued)

RECOMMUINDED POLICIES

45 (continued)

appropriate, renew generai authoriza-
tions they have previously executed.)

NOTES

45-3 (continued)
obtaining a particular type of information
from a particular agency, provider or type
of persons.

45-4 Parents may find the process of executing
authorizations for several Part H agencies
and providers burdensome or confusing.
Accordingly, we believe they should have a
right to request that the case manager su-
pervise and monitor the process. The casc
manager would be responsible for ensur-
ing, among other things, that the parents’
wishes are accurately reflected in the
authorizations they sign.
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Cthter 5

Administrative Procedures
for Resolving
Parents’ Complaints

INTRODUCTION

The recommended policies governing administrative procedures for
resolving parents’ complaints are designed to ensure that:
®Parents have ready access to an administrative process with the
authority to resolve complaints about actions taken by the Part
H system; and
®Parents may choose informal mediation of their complaints in-
stead of or in addition ‘o using the formal hearing progcess.

The Part H regulations give parents a right to have their complaints
resolved through a formal hearing process. Under the regulations,
the lead agency is responsible for ensuring that a formal hearing
process is established, that the process meets all regulatory require-
ments, and that it is effectively implemented.
The regulations provide two options for the basic desic— ~f the
formal hearing process. The state may adopt the due process proce-
dures afforded to parents by Part B of the Education of the Hand-
icapped Act. Alternatively, the state may develop a different set of
procedures that meet specified requirements, including the following:
o The hearing officer (the person who both conducts the hearing
and renders a decision after the hearing is concluded) must be
impartial;
o At the hearing, parents have a right to be repre;ented by coun-

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA
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CHAPTER $5: RESOLVING PARENTS’ COMPLAINTS

sel or an advocate, to present evidence, to compel the atten-
dance of witnesses and to cross-examine opposing witnesses;

® Hearings must be held at times and places reasonably con-
venient for the parents; and

® The hearing must be concluded and a written opinion issued
within 30 days after the date the hearing was requested.

The regulations permit but do not require a state to give parents the
opportunity to resolve complaints through a mediation procedure.
They specify, however, that:
® Parents’ participation in mediation must be voluntary;
® Parents may not be required to mediate complaints before re-
questing a formal hearing; and
o [f parents request a formal hearing, either before or while
engaged in mediation efforts, the hearing must be held and a
final decision must be rendered within the time limit prescribed
by law. (The deadline may be extended, however, if the parents
consent.)

In our view, the formal hearing system established by the regula-
tions is basically sound. We urge several modest yet important im-
provements:
®When parents request a hearing, they should be informed of
any free or low-cost legal or advocacy services available to them
and be given a list of organizations that provide or arrange such
services (e.g., parent training and information centers, protec-
tion and advocacy programs and legal aid organizations);

® The lead agency should adopt procedures for conducting ex-
pedited hearings in excepticnal circumstances;

®In situations of particular urgency, the hearing officer should
render a decision orally at the conclusion of the hearing and file
a written explanation later;

® Hearing officers should be required to include conclusions of
law as well as findings of fact in their decisions;

® Hearing decisions, with information that identifies a child or
family deleted, should be maintained in a central file accessible
to parents and the public; and

® Parents whose formal complaint is upheld should be entitled to
recover attorney’s fees from the state,

The recommended policies also make explicit two requirements we
believe are inherent in the formal hearing system mandated by the
regulations:
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INTRODUCTION

® Decisions must be enforceable against all public agencies in the
Part H system; and

o The hearing system must have the authority to resolve parents’
complaints about being asked to pay for a spccific early inter-
ventinn service.

Further, the recommended policies encourage states to give parents
the option of mediating complaints. We strongly believe that
mediation should be a mainstay of state systems fcr resolving parental
complaints. Parents’ complaints can often be resolved more swiftly, at
less cost, and with substantially less stress and more cooperation

tk -ough mediation than through a formal hearing. Many states, in the
administration of their Part B system, have established mediation pro-
cedures in addition to the formal hearing process mandated by law.
For the most part, we understand, both parents and state officials have
been pleased with the results; we believe similar results can be
achieved in the Part H conext.

Finally, the recommended policies make suggestions ‘or effectively
implementing previsions of the Part H regulations that require the
lead agency to have an administrative system for resolving complaints
of parents and others in addition to the forma! hearing system. We
urge that this system:

® Accept oral as well as written complaints;

® Assist parents and others in filing complaints;

o Develop specific criteria and procedures for determining when
an on-site investigation is needed, for interviewing complaints
and for permitting complainants and their representatives to
participate in the fact-finding process; and

e Issue written decisions that include findings of fact and con-
clusions of law and address the merit of each alleged illegality.

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA
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ISIONS OF

FEDERAL LAW AND REGULATIONS

Part H Statute

Section 680. [also cited as 20 U.S.C. § 14¢0] The
procedural safeguards required to be included
in a statewide system ...shall provide, ata n.ini-
mum, the following:

(1) The timely administrative resolution or
complaints by parents. Any party aggrieved
by the findings and decisions regarding an ad-
ministrative complaint shall have the right to
bring a civil action with respect to the com-
plaint, which action may be brought in any
State court of compeient jurisdiction or in a
district court of the United States without
regard to the amount in controversy. Inany
action brought under this paragraph, the
court shall - "eive the records of the ad-
ministrativ> g~oceedings, shall hear additional
evidence at the request of a party, and, basing
its decisior. on the preponderance of the
evider. ¢, shall grant such relief as the court
determines 's appropriate. . ..

(7) During the pend :ncy of any proceeding or
action involving a complaint, unless the state
agency and the parents or guzrdian otherwise
agree, the child shall continue to receive the
appropriate early intervention services cur-
rently being provided or if applying for initial
services shall receive the services not in dis-
pute.

Part H Regulations

§ 303.400 General responsibility of lead agen-
cy for procedural safeguards.

Each lead agency shall be responsible for—

(a) Establishing or adopting procedural
safeguards that meet the requirements of this
subpart, and

(b) Ensuring effective implementation of the
safeguards by each public agency in the State
that is involved in the provision of early inter-
ven:ion services under this part.

§ 303.403 Prior notice; native language.

(a) General. Written prior notic. must be

GUIDE TC PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA
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given to the parents of a child eligible under
this part a reasonable time before a public
agency or service provider proposes, or re-
fuses, to initiate or change the identification,
evaluation, or placement of the child, or the
provision of appropriate early intervention
services to the child and the child’s family.

§ 303.420 Administrative resolution of in-
dividual child complaints by an impartial
decisionmaker.

Each system must include written procedures
for the timely administrative resolution of in-
dividual child complaints by parents cnncemn-
ing any of the matters in § 303.403(a). A State
may meet his requirement by —

(a) Adopting the due process proceduresin 34 |

C.F.R.300.506 through 300.512 [Part B regula-
tions]; or

(b) Developing procedures that —
(1) Meet ““+e requirements in § 303.421
through § 303.425; and
(2) Provide parents a means of filing a com-
plaint.

[See the side-by-side comparison on the fol-
lowing pages of the Part H and Part B regula-
tions cited in § 303.420.]

Note 2: Itis impertant that the administrative
procedures developed by « State be designed
to result in speedy resolution of complaints.
An infant’s or toddler’s development is so
rapid that undue delay could be potentially
harmful. In an effort to facilitate resolution,
States may wish, with parental concurrence,
to offer mediation as an intervening step prior
to implementing the procedures in this sec-
tion. Although mediation is not required
under either Part B or Part H of the Act, some
States have reported that mediations con-
ducted under Part B have led to speedy resolu-
tion of differences between parents and
agencies, without the development of an ad-
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Part H Regulations {continued)

versarial relationship and with minimal emo-
tional stress to parents.

While a State may elect to adopt a media-
tion process, the State cannot require that
parents use that process. Mediation may not
be used to deny or delay a parent’s rights
under this part. The complaint must be
resolved, and a written decision made, within
the 30 day timeline in § 303.423.

§ 303.510 Adopting complaint procedures.

Each lead agency shall adopt written proce-

dures for—

(a) Receiving and resolving any complaint

that one or more requirements of this part are
| not being met; and

| (b) Conducting an independent onsite inves-
tigation of a complaint it the lead agency
determines that an onsite investigation is
necessary.
Note: Because of the interagency nature of
Part H of the Act, complaints received under
these regulaiions could cencern violations by
(1) any public agency in the State that receives
funds under this part (e.g., the lead agency
and the Council), (2) other public agencies
that are involved in the State’s early interven-
ilon program, or (3) private service providers
that receive Part H funds on a contract basis
from a public agency to carry out a given func-
tion or provide a given service required under
this part. These complaint procedures are in
addition to any other rights under State or
Federal law. Complaints under these proce-
dures are filed with the lead agency.

§ 303.511 An organization or individual may
file a complaint.

An individual or organization may file a writ-
ten signed complaint with the lead agency.
“he complaint must include—

(a) A statement that the State has violated a re-
quirement of Part H of the Act or the regula-
tions in this part; and

(b) The facts on whi<h the complaint is based.
§ 303.512 Minimum complaint procedures.

Each lead agency shall include the following
in its complaint procedures:
(a) A time limit of 60 days after the agency
receives the complaint —
{1) To carry out an independent onsite in-
vestigation, if necessary; and
(2) To resolve the complaint.
(b) An extensicn of the time limit under para-
graph (a) of this section only if exceptional cir-
cumstances exist with respect to a particular
complaint.

() The right to request the Secretary to review
the final decision of the lead agency.

§ 303.525 Delivcry or services in a timely man-
ner.

Each lead agency is responsible for the
development of procedures to ensure that ser-
vices are provided to eligible children and
their families in a timely manner, pending the
resolution of disputes among public agencies
or service providers.

STRENGTHENING THE ROLE OF FAMILIES
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COMPARISON OF RELEVANT PROVISIONS
OF PART H (§§303.421-.435) AND PART B (§§300.506-.512)

Part H Part B
§ 303.421 Appointment of an impartial person. | § 300.506 Impartial due process hearing.
(a) Qualifications and duties. (a) A parent or a public educational agency
An impartial person must be appointed to im- may initiate a hearing...
plement the complaint resolution process in (b) The hearing must be conducted by the
this subpart. The person must— State educational agency or the public agency
(1) Have knowledge about the provisions of | directly responsible for the education of the
this part, and the needs of, and services child,...
available for, eligible children and their

families; and

(2) Perform the following duties:
(i) Listen to the presentation of relevant
viewpoints about the complaint, examine
all information relevant to the issues, and
seek to reach a timely resolution of the
complaint.
(ii) Provide a record of the proceedings,
including a written decision.

(b) Definition of impartial. . § 300.507 Impartial hearing officer.
(1) As used in this section, “impartial A heari t be conducted:
that the person appuinted to impl (a) A hearing may not be concucted:
ﬁ::rt‘sth ac o melaint n Peps;,m edtomple- (1) By a person who is an employee of a
't the compraint process — public agency which is involved in the
(1) is not an employee of any agency or education or care of the child, or
program involved in the provision of (2) By an n having a nal or
early intervention services or care of the profg’ssio{; alF Eilns t:erest whichlwos ul: d conflict

child; and . . PRV .
(ii) Does not have a nal or profes- with this or her objectivity in the hearing.

sional interest that would conflict with (b) A person who otherwise qualifies to con-

his or her objectivity in implementing duct a hearing under paragraph (a) of this sec-

the process. tion is not an employee of the agency solely
(2) A person who otherwise qualifies under | because he or she i¢ - aid by the agency to
paragraph (b)(1) of this section is not an serve as a hearing officer.

employee of an ager <y solely because the (c) Each public agency shall keep a list of the
person is paid by the agency to implement persons who serve as hearing officers. The list
the complaint resolution process. must include a statement of the qualifications
Appendix A to Part H Regulations of each of those persons.
Appointment of an impartial person
(§303.421) ...

Comment: Some commenters requested that
the phrase “to the child involved in the com-
plaint” be deleted from the requirement that
an in.partial person not be “an employee of
any agency involved in providing early inter-
vention services to the child involved in the
complaint.”
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Part H (continued)

Discussion: To ensure objectivity in the com-
plaint resolution process, the Secretary be-
lieves that the impartial person should not be
an employee of any agency or program in-
volved in the provision of early intervention
services or the care of the child, especially
since the entire Part H program is a State-run
program under the responsibility of the lead
agency.

Change: The phrase “to the child involved in
the complaint” has been deleted, and a
prohibition against the use of an employee of
any agency or program involved in the
provision of early intervention services or in
the care of the individual child has been
added at § 303.421(b)(1)(i).

§ 303.422 Parent rights in administrative
proceedings.

(a) General. Each lead agency shall ensure
that the parents of children eligible under
this part are afforded the rights in paragraph
(b) of this section in any administrative
proceedings carried out under §303.420.

(b) Rights. Any parent involved in an admin-
istrative proceeding has the right to—
(1) Be accompanied and advised by counsel
and by individuals with special knowledge
or training with respect to early interven-
tion services for children eligible under
this part;
(2) Present evidence, and confront, cross ex-
amine, and compel the attendance of wit-
nesses;
(3) Prohibit the introduction of any
evidence at the proceeding that has not
been disclosed to the parent at least five
days bef~re the proceeding;
(4) Obtain a written or electronic verbatim
transcript of the proceeding; and
(5) Obtain written findings of fact and
decisions decisions.

Part B (continued)

§ 300.506 Impartial due process hearing,]

(<) The public agency shall inform the
parent of any free or low cost legal and
other relevant services available in the area
if:
(1) The parent requests the information;
or
(2) The parent or the agency initiates a
hearing under this section.

§ 300.508 Hearing rights.

(a) Any party to a hearing has the right to:

(1) Be accompanied and advised by coun-
sel and by individuals with special
knowledge or training with respect to
the problems of handicapped children;
(2) Present evidence and confront, cross
examine, and compel the attendance of
witnesses;

(3) Prokibit the introduction of any
evidence at the hearing that has not been
disclosed to that party at least five days
before the hearing;

(4) Obtain a written or electronic ver-
batim record of the hearing;

(5) Obtain written findings of fact and
decisions. (The public agency shall trans-
mit those findings and decisions, after
deleting any personally identifiable infor-
mation, to the State advisory panel...).

STRENGTHENING THE ROLE OF FAMILIES
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Part H (continued)

§ 303.423 Convenience of proceedings;
timelines.

(a) Any proceedings for implementing the
complaint resolution process in this subpart
must be carried out at a time and place that is
reasonably convenient to the parents.

(b) Each lead agency shall ensure that not
later than 30 days after the receipt of a
parent’s complaint, the impartial proceeding
required under this subpart is completed and
a written decision mailed to each of the par-
ties.

Part B (continued)

(b) Parents involved in hearings must be

given the right to:
(1) Have the child who is the subject of
the hearing present; and

(2) Open the hearing to the public.

§ 300.512 Timeliness and convenience of
hearings and reviews.

(d) Each hearing and each review involving
oral arguments must be conducted at a time
and place which is reasonably convenient to
the parents and child involved.

(a) The public agency shall insure that not
later than 45 days after the receipt of a re-
quest for a hearing:
(1) A final decision is reached in the hear-
ing; and
(2) A copy of the decision is mailed to each
of the parties.

(b) The State educational agency shall insure
that not later than 30 days after the receipt of
arequest for a review:
(1) A final decision is reached in the
review; and
(2) A copy of the decision is mailed to each
of the parties.

(<) A hearing or reviewing officer may grant
specific extensions of time beyond the
periods set out in paragraphs (a) and (b) of
this section at the request of either party.

§ 300.509 Hearing decision; appeal.

A decision made in a hearing conducted
under this subpart is final, unless a party to
the hearing appecls the decision under
§300.510 or § 300.511.

§ 300.510 Administrative appeal; impartial
review.

(a) If the hearing is conducted by a public
agency other than the State educational
agency, any party aggrieved by the findings
and decision in the hearing may appeal to
the State educational agency.

(b) If there is an appeal, the State educational
agency shall conduct an impartial review of

—_—
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Part H (continued)

§ 303.424 Civil action.

Any party aggrieved by the findings and
decisionregarding an administrative com-
plaints has the right to bring a civil action in
State or Federal court....

§ 303.425 Status of a child dusing proceed-
ings.

(a) During the pendency of any proceeding
involving a complaint under the subpart, un-
less the public agency and parents of a child
otherwise agree, the child must continue to
receive the appropriate early interventicn ser-
vices currently being provided.

(b) I the complaint involves an application
for initial services under this part, the child
must receive those services that are not in dis-

pute.

—_— e o e ___

Part B (continued)

the hearing. The official conducting the
review shall:
(1) Examine the entire hearing record;
(2) Insure that the procedures at the hear- |
ing were consistent with the requirements *
of due process;
(3) Seek additional evidence if necessary.
If a hearing is held to receive additional
evidence, the rights in § 300.508 apply;
(4) Afford the parties an opportunity for |
oral or written argument, or both, at the |
discretion of the reviewing official;
(5) Make an independent-decision on com-
pletion of the review; and
(6) Give a copy of written findings and
the decision to the parties.

(c) The decision made by the reviewing offi-
cial is final, unless a party brings a civil ac-
tion under § 300.512.

§ 300.511 Civil action.

Any party aggrieved by the findings and
decision made in a hearing who does not
have the right to appeal under § 300.510 of
this subpart, and any party aggrieved by the
decision of a reviewing officer under §
300.510 has the right to bring a civil action
under section 615(e)(2) of the {[Education of
the Handicapped] Act.

STRENGTHENING THE ROLE OF FAMILIES
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POLICY RECOMMENDATIONS

The System for Conducting Fozmal Hearings

RECOMMENDED POLICIES

46. The lead agency must ensure the es-
tablishment and operation of a system
for conducting formal hearings that:

a. entertains parents’ complaints
about identification; screening; evalua-
tion; assessment; eligibiiity determina-
tions; the development, review, and
implementation of the IFSP; and the
failure to respect parents” procedural
rights;

b. provides to parents a clear and easy-
to-use method of requesting a hearing;
and

c. is capable of resolving through a
single proceeding a complaint involving
two or more public agencies O, involv-
ing private providers under the jurisdic-
tion of different agencies.

T 34 CFR § 03400, § 303.422(a), and § 303423(b).
34 CFR. §303420.
34 CF.R § 303.403(a).

W W

NOTES

46-1 The lead agency is responsible for ensuring
the existence and operation of a system for
conducting formal hearings that complies
with regulatory requirements.!

46-2 The Part H regulations specify that formal
hearings must be available to resolve
parents’ complaints concerning “any of the
matters in 34 C.F.R. § 303.403(a)."? The refer-
enced “matters” are a public agency’s or
private service provider's proposal or
refusal to “initiate or change the identifica-
tion, evaluation, or placement of {a] child,
or the provision of appropriate early inter-
vention services to the child and the child’s
family.”? In the context of § 303.403(a), “ser-
vices” includes “assessment.” While §
303.403(a) does not specifically mention
either screening or failure to respect
parents’ procedural rights, any restrictive
interpretation that would prevent parents
from filing complaints about such matters
would, we believe, run afoul of congres-
sional intent’ As we read the legislative his-
tory to Part H, Congress intended the
formal hearing process for resolving
parents’ complaints to extend to such mat-
ters.

46-3 The regulations require states to provide to
parents “a means of filing a complaint” to
invoke the formal hearing process. While
the regulations do not specify the “means,”
they must not be so burdensome as to effec-
tively deny parents their hearing rights. Ac-

34 CF.R. § 303.12 (definition of early intervention services).
See 20 U.S.C. § 1480(1) (requiring a system for resolution of parents’ “complaints” and placing no

limits on the type of complaints that parents might file).

6. 34 CFR §303.420(b)2).
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

System for Conducting Hearings (continued)

RECOMMENDED POLICIES

NOTES

46-3 (continued)

cordingly, in our view, states may not
prescribe different procedures for filing a
complaint against the various agencies or
providers involved with early intervention
services or for challenging different types

of conduct. We believe it would be un-
reasonably burdensome to require parents
to interpret complex policies governing

how they may initiate a complaint before ex-
ercising their rights.

46-4 The regulations eavision that a parent’s

complaint will be resolved in a single
proceeding. Therefore, however the state
structures its heasing system, it must ensure
that the system is capable of resolving in a
single proceeding a complaint involving
more than one public agency or private
providers under the jurisdiction of dif-
ferent agencies. This cannot be achieved in
asystem in which each public agency is
responsible for conducting hearings only
on complaints ieveled against itself or
against providers under its jurisdiction. In
such a system, a parent must initiate multi-
ple proceedings to resolve a complaint in-
volving more than one agency or involving
providers under the jurisdiction of dif-
ferent agencies. Requiring a parent to fol-
iow such a course would, we believe, run
afoul of both congressional intent and the
intent of the Part H regulations.
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ANNOTATED POLICY RECOMMENDA TONS

Power to Enforce Decisions

RECOMMENDED POLICIES

47. Decisions rendered by the system
must be enforceable against all public
agencies in the Part H system.

20U.5.C. § 1480(1); 33 C.F.R. § 303.420.

o™ Ny

9. 20U.5.C.§ 1472(2)(A); 34 C.FR. § 303.12(a)(3)(i).

NOTES

47-1 The Part H statute and regulations require

that the formal hearing system be able to
resolve parents’ complaints.” Decisions
rendered by the formal hearing system
must therefore be enforceable against all
public agencies in the Part H system.*

47-2 The Part H regulations do not specify what

public agencies should be parties to formal
hearings initiated by parents. In our view,
the lead agency should be a party to all for-
mal hearingg, as it has the final respon-
sibility to ensure that the Part H system
operates in conformity with law. In addi-
tion, we believe that all public agencies
with direct responsibility for the matters
complained of by the parents should be par-
ties as well. However, we believe that, in
most circumstances, the lead agency and
the other public agencies that are parties to
the proceeding should be required to con-
duct a common or unified defense, speak-
ing through only on': lawyer or repre-
sentative.

47-3 Private providers need not be parties to for-

mal hearings initiated by parents. Under
the Part H statute and regulations, services
rendered by these providers must be
“under public supervision.”® The public
agencies supervising the delivery of ser-
vices by private providers must be capable
of enforcing any decision rendered by the
formal hearing process regarding the
providers’ conduct.

See Note 1 to 34 CF.R. § 303.420 (public agencies are “buund by” and “required to implement”
decisions rendered by the formal hearing system, if not reversed on appeal).
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Power to Resolve Parents’ Complaints about
Being Asked to Pay for a Specific Service

RECOMMENDED POLICIES

48. The system must have the authority
to resolve parents’ complaints about
being asked to pay for a specific early in-
tervention service. The system must
therefore be able to render an enforce-
able decision regarding the following
matters:

a. whether the state is obliged to pro-
vide a given early intervention service at
no cost to the parents, regardless of the
parents’ financial resources (i.e., even if
the parents could afford to pay for the
service). Parents may not be required to
pay for a service, regardless of their
financial resources, if:

1) The service is part of a function
that, under the Part H regulations,
must be carried out at public expense
(e.g., child find; evaluation and assess-
ment; case management; develop-
ment, review ano evaluation of the
IFSP; and implementation of proce-
dural safeguards);

2) The service must be provided at
no cost pursuant to a state law requir-
ing the provision of a free appropriate
public education to children with
handicaps from birth; or

3) There is no federal or state law
that provides for a system of pay-
ments by families for the service, in-
cluding a schedule of sliding fees.

b. whether the parents are able to pay
for the service or provide the service

10. 34 CFR §303.420.

NOTES

48-1 The formal hearing system must entertain a
parent’s complaint that it is improper to re-
quire the parent to pay for a given early in-
tervention service. Under the Part H
regulations, the formal hearing system is re-
quired to entertain any complaint regard-
ing any “matters” within th= purview of 34
C.F.R. § 203.403(a). In our view, the refusal
to provide an early intervention service at
no cost is such a matter.!! Furthermore, we
believe that Congress, in enacting the Part
H statute, intended parents to have a right
to a formal hearing on complaints concern-
ing their financial responsibility.

48-2 The standards set out in subparagraphs (a)
and (b) of policy #48 are drawn from the
Part H regulations.

a. Subparagraph (a) is based on 34 CF.R.
§ 303.520(b)(3)Xi), which prohibits the Part H
system from charging a fee for services that
a child or family is entitled to receive at no
cost; 34 C.F.R. §303.521(b), which identifies
functions that the Part H system is required

0 carry out at public expense regardless of
parents’ ability to pay; 34 C.F.R. § 303.521(c),
which prohibits the Part H system from
charging a fee for a service that must be
provided at no cost pursuant to a state law
requiring the provision of a free appro-
priate public education to children with
handicaps from birth; and 34 CF.R. §
303.12(a)(3)iv), which requires that early in-
tervention services be provided at no cost
to the parents unless federal or state law
. provides a system of payment by families,

including a schedule of sliding fees.

b. Subparagraph (b) is based on 34 CF.R.
§ 303.520(b)(3)(i), which prohibits the Part H
system from charging a fee for services that
a child or family is entitled to receive at no

11. 34 C.F.R. § 303.403(a)(notice required when an agency or provider refuses, among other things,

to provide an ~arly intervention service).
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ANNOTATED POLICY RECOMMENDATIONS

Resolution of Complaints about Payment for a Service (continued)

RECOMMENDED POLICIES

48. (continued)

themselves (e.g., transportation). If the
parents are unable to pay for or provide
the service, the service must be provided
free of charge.

49. If the state is required to provide the
service at no cost to the parents, the ser-
vice may not be delayed or denied in the
event of a dispute about which public
agency or agencies should pay for it.

a. The service must be provided pend-
ing the resolution of any such dispute
among agencies.

b. The state must have procedures for
achieving a timely resolution of disputes
among agencies regarding responsibility
for paying for a particular service. These
procedures must meet the requirements
of 34 C.FR. § 303.523.

12 Seedlso 0USC.§ W6)OND).

NOTES

48-2 (continued)
cost; and 34 C.F.R. § 303.520(b)(3)(ii), which
requires the state to assure that “jtjhe in-
ability of the parents of an eligible child to
pay for services will not result in the denial
of services to the child or the child’s fami-

ly*

49-1 Policy #49 implements (and is required by)
34 C.F.R. § 303,525, which obliges the lead
agency to ensure that “services are
provided ... in a timely manner, pending
the resolution of disputes among public

cies or service providers,”'2 and 34
C.F.R § 303.523(cX(1), which mandates that
the lead agency enter into interagency
agreements that “include procedures for
achieving a timely resolution of ... disputes
about payments for a given service".!

49-2 Parents are not parties to the interagency
dispute-resolution proceedings required by
34 C.F.R. § 303.523, as they have no legal
standing to insist that any particular agency
pay for the services being provided their
child or family.

13. Seealso 3¢ CF.R. § 303.520(c)(state must implement a mechanism “to ensure that no services that
achildiser *led to receive are delayed or denied because of disputes between agencies regard-

ing financial or other responsibilities”).
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

| Mediation

RECOMMENDED POLICIES

50.States should develop mediation
programs to supplement the formal hear-
ing system.

a. Mediation is an informal process in
which an impartial person helps parties
in conflict resolve their differences and
find a solution satisfactory to all sides.
The agreement developed is reduced to
writing, and the parties pledge to comp-
ly with it. However, they are under no
legal compulsion to do so.

b. A formal hearing is a court-like
process in which the parties present
evidence to a hearing officer, who
renders a decision based on the officci’s
understanding of the facts and the law
at issue. Decisions by a hearing officer
are in writing and are binding unless ap-
pealed through proper channels.

NOTES

50-1 Policy #50 distinguishes mediation from a
formal hearing. The definitions are adapted
from MEDIATION IN SPECIAL EDUCATION: A
RESOURCE MANUAL FOR MEDIATORS, Na-
tional Association of State Directors of Spe-
cial Education (1982). This resource guide is
available from NAsL _¢, 2021 K Street N.W.
#315, Washington D.C. 20006; telephone
(202) 296-1800.

50-2 Additional resources on mediation are avail-
able from:

a. The Justice Center of Atlanta, Inc., 976
Edgewood Avenue N.E,, Atlanta, Georgia
30307; telephone (404) 523-8236 (has par-
ticular experience with special education
systems).

b. The Standing Committee on Dispute
Resolution of the American Bar Association,
1800 M Street N.W.. Suite 200-S,
Washington D.C. 20036; telephone (202) 331-
2258 (offers a clearinghouse service and
technical assistance for ABA members).

c. The National Institute for Dispute
Resolution, 1901 L Street N.W., Suite 600,
Washington D.C. 20036; telephone (202) 466-
4764 (offers materials and referrals; call
Linda Work, Program Associate).

96 : STRENGTHENING THE ROLE OF FAMILIES
G-
J)




ANNOTATED POLICY RECOMMENDATIONS

Mediation (continued)

RECOMMENDED POLICIES

51. Parents should be free to choose
mediation, a formal hearing or both to
resolve disputes about Part H assess-
ments, evaluations and services.

a. Parents may not be required to par-
ticipate in mediation as a condition of
having a formal hearing.

b. Parents should be free to request
mediation services at any time before,
during or arter a formal hearing.

¢. When the parents chpose to pursue
both mediation and a formal hearing,
the formal hearing must be held and a
decision rendered within the time limits
prescribed by federal law, unless the
parents consent to an extension of time.

d. The state may permit agencies and
providers to request mediation services
to resolve disputes with parents. How-
ever, parents must be free to accept or
reject participation in such mediation.

14. Note 2to 34 C.F.R. § 303.420.
15. See id.

16. Note 2to 34 C.F.R. §303.420.
17. ld

GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA

NOTES

51-1 The regulations permit but do not require
states to give parents the opportunity to
resolve complaints through a mediation
procedure. We strongly urge states to af-
ford parents the option of mediating com-
plaints. Parents’ complaints frequently can
be resolved more swiftly, at less cost and
with substantially less stress and more
cooperation through mediation than
through a formal hearing.

51-2 In our view, the state may permit public
agencies and private providers to ask
parents to mediate a dispute. However,
when such a request is made, the parents
must be informed of their right to refuse to
participate in mediation® and, if applicable,
their right to a formal hearing,

51-3 In our view, parents should have the op-
tion of requesting mediation services at any
time before, during or after a formal hear-
ing, until the decision of the hearing officer
is upheld or denied in a judicial appeal.

514 The Part H regulations make clear that
parents may not be required to mediate a
complaint as a condition of having a formal
hearing.'® In addition, if parents request a
formal hearing, either before or while
engaged in mediation, the hearing must be
held and a final decision rendered within
the time limit prescribed by law."” How-
ever, the time limit may be extended with
the parents’ consent.
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

The Conduct of Formal Hearings

RECOMMENDED POLICIES

52. Formal hearings must be conducted
as follows:

a. Hearings must occur at times and
places reasonably convenient for
parents.

b. Parents must have the right to com-
pel the attendance of witnesses and the
production of documents.

c. Parents must have the right to
prohibit the introduction of evidence
that was not disclosed to them at least
five days before the proceeding.

d. Parents must have the right to cross-
examine opposing witnesses.

e. Parents must have the right to be
represented by a lawyer or other advo-
cate.

f. 'When parents request a hearing,
they should be informed of free or low-
cost legal or advocacy assistance that
may be available to them, and be given a
list of organizations that provide or ar-
rang : such assistance (e.g., parent train-
ing and information centers, protection
and advocacy programs and legal aid or-
ganizations).

g. Hearing officers must have know-
ledge of relevant law, of the Part H sys-
tem, and of the needs of and services
available for eligible children and their
families.

h. Hearing oificers must be impartial.

1) They may not be employed by
any agency or program involved in
the provision of early intervention ser-
vices or in the care of the child.

18. 34 CF.K. §303 420.

NOTES

52-1 The Part H regulations permit states to
select between two different but overlap-
ping standards for the conduct of formal
hearings. The state may adopt the stand-
ards set out at 34 C.F.R. §§ 300.506-300.512
for due process hearings conducted pur-
suant to Part B of the Education of the
Handicapped Act or it may conduct formal
hearings in accordance with standards
specified in the Part H regulations.’®
Regardless of which set of standards it
selects, however, formal hearing proce-
dures must, in our view, comply with
policy #52, with only two exceptions. As
noted below, the practice in policy #52(f)
(advising parents about free and low- cost
advocacy assistance) is not legally required
in certain limited circumstances. In addi-
tion, states are not obliged to adopt the
practice in policy #52(1) of awarding
prevailing parents an attorney’s fee.

a. The policy in subparagraph (a) is re-
quired by 34 CF.R. § 300.512(d)(standard
for due hearings conducted under
Part B rules) and 34 C.F.R. § 303.423(a)
(standard for hearings conducted in accord-
ance with rules specified in Part H regula-
tion).

b The policy in subparagraph (b) is re-
quired by 34 CF.R. § 300.508(a)(2)(Part B
rule) and 34 C.F.R. § 303.422(b)(2) (Part H
rule). Although the cited provisions refer
only to the right to compel the attendance
of witnesses, this right as a matter of law
and of practice generally encompasses the
right to require a witness to bring along
specified documents.

c. The policy in subparagraph (c) is re-
quired by 34 CF.R. § 300.508(a)(3)(Part B
rule) and 34 C.F.R. § 303.422(b)(3) (Part H
rule).

d. The policy in subparagraph (d) is re-

quired by 34 C.F.R. § 300.508(a)(2)(Part B
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Formal Hearings (continued)

RECOMMENDED POLICIES

52 . (continued)

2) They may have no other conflict
of interest, either personal or profes-
sional, that might impair their objec-
tivity (e.g., work for an agency that

has a vested interest in the outcome of
the questions presented for resolution

at the hearing).
3) A person is not considered an

“employee” of an agency or provider,

as that term is used in (h)(1) above, if

the person’s responsibilities are

limited to conducting hearings and
otherwise implementing the com-
plaint resolution processes required

by 34 C.F.R. § 303.420.

i. The hearing process must be con-
cluded (i.e., a hearing must be held and
a ciecision rendered) within the time
prescribed by law. States should adopt

procedures for expediting both hearings
and decisions when a child might suffer

serious harm if services in dispute are
delayed or denied.

j. Hearing officers must render written

explanations of their decisions that in-
clude findings of facts and concliisions
of law.
1) Where the need for a decision is
urgent (e.g., if a child might suffer
harm from the delay or denial of ser-

ANNOTATED POLICY RECOMMENDATIONS

NOTES

52-1 (continued)

rule) and 34 C.F.R. § 303.422(b)(2) (Part H
rule).

e. The policy in subparagraph (e) is re-
quired by 34 C.F.R. § 300.508((a)(1)(Part B
rule) and 34 C.F.R. § 303.422(b)(1) (Part H
nie).

f. States that elect to conduct hearings ac-
cording to Part B procedures are bound to
comply with the policy in subparagraph
()19 States that elect to conduct hearings ac-
cording to the procedures specified in the
Part H regulations also must comply with
the policy in most circumstances. Most, if
not all, parents who request a formal hear-
ing will have ilready been assigned a case
manager. Un:~: the Part H regulations, the
case manager m. st inform parents of “the
availability of sdv acy services.”® This re-
quirement applies v-‘th special force, we
believe, when th= pi tents request a formal
hearing. Also, the F. ot H regulations re-
quire Part H system : to have a central direc-

tory of information about “[p]rofessional
and other groups that provide assistance *»
[eligible] children ... and their families,”® in-
cluding advocacy groups. 2

g The Part B regulations do not address
the qualifications of hearing officers other
than in the context of conflict of interest
rules. However, a hearing officer cannot
adequately perform his or her job without
knowledge of the matters identified in sub-
paragraph (g). We therefore believe this
policy is implicitly required by Part B2 The
Part H regulations require that hearing of-
ficers have “knowledge about the

19. 34 CF.R §300.506(c)parents must be informed of “any free or low-cost legal and other relevant
services”).

20. 34 CER. §303.6(b)5).

21. 4 CFR §303.301(a)3).

22 Note to 34 CF.R. §303.301.

23. Cf.34 CFR. §300.507(c)each public agency must k-sep a list of hearing officers, which includes
a statement of the qualifications of each officer).
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Formal Hearings (continued)

RECOMMENDED POLICIES

52 . (continued)

vices in dispute), a decision may be

rendered orally at the conclusion of

the hearing and a written decision
filed later.

2) When the procedure described in
()(1) above is followed, the parents
must be able to rely on the oral deci-
sion rendered. In addition, where
parents have a right to administrative-
ly appeal a hearing decision (as may
occur in states that elect to conduct
formal hearings under Part B proce-
dures), parents should be given ample
time after the written decision is
rendered to pursue an administrative
appeal.

k. Parents have the right to a written
or electronic verbatim transcript of the
hearing.

1. Parents who prevail in a formal hear-
ing should be entitled to recover
attorney’s fees.

34 C.FR §2303.421(a)1).
See Gibson v. Berryhill, 411 U.S. 564 (1973).

BNRBRR

34 C.F.R. §300.507(a)(1).
34 C.F.R. §300.507(a)(2).
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

NOTES

52-1 (continued)
provisions of {the Part H law and regula-
tions] and the needs of, and services avail-
able for, eligible children and their
families." The Part H regulations do not
specifically require knowledge of “relevant
law” other than Part H. However, we
believe that, as a matter of both law and
practice, hearing officers must be familiar
with relevant law other than Part H, includ-
ing FERPA, law regarding state-created entit-
lements to particular services, and law
regarding the conduct of administrative
proceedings.

h. Federal constitutional law® as well as
both the Part B and the Part H regulations®
require that hearing officers be impartial.
Both sets of regulations forbid certain per-
sons from serving as hearing officers, find-
ing them to be ipso facto partial.

1) The Part B regulations bar from serv-
ing as a hearing officer any “employee of a
public agency which is involved in the
education or care of the child."Z As applied
to the Part H context, this provision, in our
view, bars from serving as a hearing officer
an employee of any public agency involved
in providing early intervention services to
the child whose parents initiated the hear-
ing or to the child’s family. In addition, the
Part B regulations bar from serving as a
public hearing officer any “person having a
personal or professional interest which
would conflict with his or her objectivity*®
In our view, such a conflict would arise in

34 CF.R §300.507 (Part B) and 34 C.F.R. § 303.421(a)(Part H).
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Formal Hearings (continued)

ANNOTATED POLICY RECOMMENDATIONS

NOTES

52-1 (continued)

the Part H context if the hearing officer was
actually providing services to the child or
the child’s family, was employed by a
public agency or a private provider serving
the child o: family, or was employed by a
public agency or a private provider in-
volved in the delivery of early intervention
services.”

2) The Part H regulations forbid from
serving as a hearing officer any “employee
of any agency or program involved in the
provision of early intervention services or
care of the child,”® The Appendix to the
Part H regulations explains that this
provision applies to employees of any agen-
cy or program involved in the provision of
early intervention services, regardless
whether the agency or program provides
services to the child involved in the com-
plaint.3! In addition, the Part H regulations
forbid from serving as a hearing officer any
person with another “personal or profes-
sional interest that would conflict with his
or her objectivity.”3

Both sets of regulations make clear that a
person is not be considered an “employee”
of a public agency if the person’s respon-
sibilities are limited to conducting hearings
and otherwise implementing the complaint
resolution processes required by 34 CFR. §
303.420.

i. Under Part B, a decision concerning
the parents’ complaint must be rendered

29. See 34 CF.R. §303.421(b)(1)i)the standards for hearings conducted under rules specified in Part
H regulations forbid from serving as a hearing officer any “employe= of any agency or program
involved in the provision of early intervention services or [in the] care of the child”); Appendix
A to Part H regulations, discussion of § 303.421, 54 Federal Register 26343 (June 22, 1989).

30, 34 CFR §303.421(bX1Xi).

31. Appendix A to Part H regulations, discussion of § 303.421, 54 Federal Register 26343 (June 22,
1

969).
32. 34 CFR §303.421(b)(1)ii).

33. 34 CFR §300.507(b)(Part B); 34 C.F.R. § 303.421(b)(2) (Part H).
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Formal Hearings (continued)

NOTES

52-1 (continued)
within 45 days after the state receives the
parents’ request for a hearing.* The Part H
regulations require a decision within 30
days after receipt of the parents’ request for
a hearing ® Neither set of regulations ex-
plicitly requires states to adopt procedures
for expediting hearings and decisions in ex-
ceptional circumstances. However, we
believe parents are entitled to an expedited
hearing and decision when their child
might suffer serious harm if services in dis-
pute are delayed or denied.

J. Boﬂud\erBmdeHnguhhm
require hearing officers to render written
decisions that include findings of facts.®
Judicial decisions mandate, in the Part B
context, that hearing officers’ decisions also
include conclusions of law.¥ These
decisions, we believe, have equal relevance
in the Part H context. In our view, Part H
hearing officers are therefore legally re-
quired to include written conclusions of
law in their decisions.

Neither the Part B nor the Part H regula-
tions forbid the procedure described in sub-
pmgnph (iX1)- When such a procedure is

used, parents must be able to rely on the
oral decision of the hearing officer.3

In states that have elected to conduct for-
mal hearings under Part B procedures,
parents are permitted, under certain cir-
cumstances, to administratively nppeal a
heaing decision to the lead agency.”

Where the procedure in subpa agraph (1)
is used, parents should be given ample time

34 C.FR § 30.512(n).

34 CER. §303.423(b).

34 CRR. §300.508(a)(5) (Part B); 34 C.R.R. §8 303.421(a)(2)(ii) & 303.422(b)(5) (Part H).

Kotowitz v. Miss. State Bd. of Educ., 630 R. Supp. 925 (S.D. Miss. 1986); Vogel v. School Bd. of
Montrose, 491 F. Supp. 989 (W.D. Mo. 1980).

See Town of Burlington v. Mass. Dept. of Education, 736 F.2d 773 (1st Cir. 1984), aff'd, 471 U.S. 359
(1985).

See 34 CF.R §300.510(a) (under Part B, parents may appenl a hearing decision to t*.e state educa-
tion agency if the for nal hearing was conducted by another public agency).

8 B [IrKE
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ANMNOTATED POLICY RECOMMENDATIONS

Formal Hearings (ccntinued)

NOTES

52-1 (continued)
after the written decision is rendered to pur-
sue an administrative appeal.

k. The policy in subparagraph (k) s re-
quired by 34 C.F.R. § 300.508(4) (Part B) and
34 CF.R. § 303.422(b)(4) (Part H).

L Part H does not provide for the award
of attorney’s fees to parents who prevail in
an administrative hearing. However, in cer-
tain circumstances, parents have the option
of resolving a complaint about conduct
toward their infant or toddler through
either the Part H hearing system or the Part
B due process system (i.e., the formal hear-
ing system for administratively resolving
complaints regarding the Part B system).
Parents who chose the Part B system and
who prevail are entitled to recover an
attorney’s fee under applicable Part B law.

Parents have the option of invoking
cither the Part H hearing system or the Part
B due process system to resolve their com-
plaint when (i) they live in a state that has
mandated Part B services for children
under age three and they complain of the
denial of a service or right to which they or
their child are entitied under the state man-
date; or (ii) their complaint involves a mat-
ter within the scope of the “child find”
provisions of Part B.¥

The question of what Part H assessment
and evaluation activities are part of Part B
“child find” is a difficult one, which the
Task Force has not attempted to resolve.
However, both the notes and Appendix A
to the Part H regulations suggest that the
overlap is substantial. Indeed, one possible
reading of the notes and Appendix is that
all Part H assessment and evaluation ac-

0. See Appendix A (o the Part H regulations, discussion of attorney’s fees, 54 Federal Register 26342
(June 22, 1969).
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CHAPTER $: RESOLVING PARENTS’ COMPLAINTS

Formal Hearings (continued)

NOTES

52-1 (continued)
tivities are part of Part B “child find.**! If
this is the case, then parents have the right
to invoke either the Part B due process sys-
tem or the Part H formal hearing system to
resolve any complaint they may have about
the Part H system'’s assessment or evalua-
tion of their child. And, if they choose the
Part B due process system and prevail, they
are entitled to an attorney’s fee.4?

41. SeeNote2to 34 C.F.R §303.404 (Part B procedures may be used to override parents’ refusal to
consent to an evaluation of their childs eligibility for Part H services); Appendix A to the Part H
regulations, discussion of attorney’s fees, 54 Federal Register 26342 (June 22, 1989) (suggesting an
identity between Part H evaluation activity and Part B *child find” activity).

42 20U.S.C. §1415(e)(4).
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Formal Hearing System

Other Requirements Applicable to the

RECOMMENDED POLICIES

53. If parents are required to request a
formal hearing in writing, they must be
informe of this requirement when
notified of their rights.

54. No one other than parents may be
permitted to invoke the formal hearing
process for resolving complaints.

43, 34CFR §303403(a).
44. 34 CFR. §303.403(b)(3).
45. Note2to34 CFR §303.404.
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NOTES

53-1In our view, policy #53 is mandated by the

Part H regulations. The Part H regulations
require that “{w]ritten prior notice be given
parents ... before a public agency or service
provider proposes, or refuses, to initiate or
change the identification, evaluation, or
placement of the child, or the provision of
appropriate early intervention services to
the child and the child’s family.”* Under
the regulations, such notice must include
“sufficieat detail to inform the parents
about ... [a]ll procedural safeguards that are
available under [Part H).*# To fulfill this
obligation, we believe, parents must be in-
formed of any requirement that a request
for a hearing be made in writing, In addi-
tion, we believe that parents should be in-
formed of such a requirement whenever
they are notified of their rights.

54-1 The Part H statute and regulations

authorize only parents to invoke the forr.al
hearing process to resolve complaints —
with one possible exception. The Part H
regulations indicate that the state may use
Part B due process procedures to override a
parent’s refusal to consent to an initial
evaluation of an infant or toddler.** As indi-
cated in the notes to recommended policy
#5 above, we believe that neither Part H
nor Part B permits the use of Part B proce-
dures for this purpose. In addition, we
believe that the use of Part B procedures to
override a parents’ refusal to consent to an
evaluation would violate the U.S. Constitu-
tion.
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CHAPTER $5: RESOLVING PARENTS’ COMPLAINTS

Publication of Hearing Decisions

RECOMMENDED POLICIES

55. Decisions rendered in the hearing
process, with personal identifying infor-
mation deleted, should be sent to the In-
teragency Coordinating Council (ICC).

56. A central file of hearing decisions

should be maintained by the lead agency.

Copies of these decisions, with all infor-
mation identifying children and families
excised, should be accessible to the
public.

NOTES

55-1 The Part H statute and regulations do not
specifically mandate that states adopt
policy #55.% However, in our view, it is es-
sential for the 1CC to be aware of the num-
ber, type and veracity of complaints made
by parents in order to fulfill its obligations
to “(a)dvise and assist the lead agency in
the develupment and implementation of
the policies that constitute the statewide
[Part H] system,"? and “[a]ssist the lead
agency in the effective implementation of
the statewide system by ... [s}eeking infor-
mation from ... parents, and others about ...
policies that impede timely service
delivery.*$

56-1 Policy #56 is not legally mandated. How-
ever, we strongly urge states to adopt such
a policy to assist parents in exercising their
rights.

46, Compare 34 CF.R_ §300.508(5) (requiring that decisions by Part B hearing officers, with personal-
ly identifiable information deleted, be sent to the state advisory panel).

47. 4 CFR §303.650(a)
48. 34 CPR. §303.650(cX1).
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Services While a Complaint Is Being Resolved

RECOMMENDED POLICIES

57. During the pendency of proceedings
(including mediation) to resolve a com-
plaint, unless the state and parents agree
otherwise, the child and family must
continue to receive the early interven-
tion services that were being provided
them before the complaint was filed.

9. D US.C. §148007); sec 34 CER §303.425(a).
50. 20U.S.C.§ 1480(7); 34 CER. §303.425.

51. 20US.C. § 1415(e)3); 34 CFR §300.513.
52. See Homig v. Doe, 484 U.S. 305 (1988).

NOTES

57-1 Policy #57 implements the requirement in
the Part H statute that “[dJuring the pen-
dency of any ing .. involving a
complaint, unless the [state] and the
parents. .. otherw’se agree, the child shall
continue to receive the appropriate early in-
tervention services currently being pro-
vided.”* The Part H statute and regulations
are silent on the question whether the
child's family must also continue to receive
services while a complaint is pending. We
strongly believe the family should and have
so recommended in policy #57.

57-2 The Part H statute and regulations mandate
that “appropriate” early intervention ser-
vices continue to be provided while a com-
plaint is being resolved. ¥’ Althnugh it is
possible to read this mandate as allowing
the Part H system to discontinue during the
pendency of a complaint services it con-
siders “i iate,” we believe such an
interpretation would be inconsistent with
Congress’ intent in enacting Part H. It
seems plain that Congress modeled the
mandate after (and intended it to parallel)
the “stay-put” provisions of Part B! which
requires the state to continue the services
being provided a child before the complaint
was filed 3 Accordingly, we believe the
stay-put provision of Part H should be in-
terpreted as including a similar require-
ment®

57-3 Although the issue is not specifically ad-
dressed in the Part H statute or regulations,
we believe the state should continue ser-
vices to a child or family not only during

53. Although the state may not limit services while a complaint is pending, parents remain free to

refuse services they consider i
Town of Burlington v. Mass.

te. See footnote 3 on page 35 (right to refuse services);
Dept. of Education, 471 U.S. 359 (1985) (parents may refuse inap-

propriate placement during pendency of a Part B complaint).
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Services While a Complaint Is Being Resolved

RECOMMENDED POLICIES

NOTES

57-3 (continued)
resolution of a formal complaint but also
while awaiting the outcome of mediation in-
itiated by the parent. Unless a state adopts
this even-handed approach, it will dis-
courage parents from selecting mediation
over a formal hearing. Parents will be
forced to request a formal hearing in addi-
tion to or instead of mediation if they
desire the protection offered by a “stay-
put” policy.

58. If the complaint involves an applica- | 56-1Policy #58 implements the mandate in the

tion for initial services, the child and
family must receive all services that are

not in dispute.

54 20USC. § 1480(7); see 34 CF R, 303.425(b).

Part H statute that if a complaint involves
an application for initial services, “the child
... shall receive the services not in dis-
pure.”> The Part H statute and regulations
are silent as to whether the family must also
receive services that a:e not in dispute. We
strongly believe the family should and so
recommend ir: policy #58.
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Filing an Action in Court

RECOMMENDED POLICIES

59. Parents who are aggrieved by the
final decision of the formal hearing sys-
tem (e.g., if the decision denies them a
right or service they sought for them-
selves, their child or their family) may
challenge the decision by filing a lawsuit
in either federal or state court.

20 US.C. § 1480(1)
34 CFR §303424.

E.g. Riley . Ambach, 668 F.2d 635 (2nd Cir. 1981).

NOTES

591 Policy #59 is mandated by both the Part H
statute % and regulations.

59-2 States that have elected to conduct formal
hearings under Part B procedures must,
under certain circumstances, permit parents
to administratively appeal a decision issued
after a formal hearing.> Generally, parents
must complete the administrative appeal
process before filing an action in court.**

59-3 The parents’ suit may be directed against
the lead agency and against any other
public agency responsible for the conduct
about which the parents complain.

See 34 C.F R. § 00.510(a) (under Part B, parents may appeal a hearing decision to the state educa-
tion agency if the formal hearing was conducted by another public agency).
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Additional Procedures for Resolving Complaints

RECOMMENDED POLICIES

60. In addition to ensuring the operation
of a system for conducting formal hear-
ings, the lead agency must itself have an
administrative system for resolving com-
Plaints that a public agency (including
the lead agency and the ICC) or a private
service provider has violated one or
more requirement of the Part H statute
or regulations. This system must ensure
that:

a. An independent on-site investiga-
tion of a complaint is conducted when
the lead agency determines that such an
investigation is necessary to properly
resolve the complaint;

b. The complaint is resolved within 60
days of its receipt, unless the lead agen-
cy determines that exceptional cir-
cumstances warrant an extension of the
60-day time limit; and

¢. Complainarts have a right to re-
quest that the U.S. Secretary of Educa-
tion review the final decision cf the
administrative system.

NOTES

60-1 The lead agency is required by 34 C.F.R. §§
303.510 and 303.512 to have an administra-
tive system for resolving complaints that
meets the requirements of policy #60.
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Additional Procedures for Resolving Complaints (continued)

RECOMMENDED POLICIES

61. The system must:

a. permit parents, other individuals
and organizations to lodge complaints;

b. accept and resclve complaints
about conduct affecting an individual
child or family as well as complaints per-
taining to a systemic failing; and

c. accept and resolve a parent’s com-
plaint, regardless of whether the parents
are also seeking resolution of the com-
plaint through the formal hearing sys-
tem.

5. 3 CFR §303511
60. M.

61. 34 CF.R § 303.510(a)(emphasis added).

NOTES

61-1 The lead agency is required to operate the
in conformity with policy #61.

a. Under the Part H regulations, the ad-
ministrative system must accept complaints
from any “individual"® Thus parents,
employees of public agencies and private

iders, and individuals without a direct
stake in the Part H system are all entitied to
complaints with the system. The
regulations also require that an *organiza-
tion,” induding a parent advocacy or legal
advocacy organization, be permitted to
lodge complaints with the system.

b. The Part H regulations require that
the lead agency’s system resclve “any com-
plaint that one or more requirements of [the
Part H statute or regulations] are not being
met,"! including both complaints limited to
the particular circumstances of an in-
dividual child or family and complaints that
address systemic failings. Complaints con-
cerning an individual child or family may
be filed by the child’s parents, by other
family members or by a person unrelated to
the child or family.* A complaint address-
ing systemic problems need not identify
any individual child or family as long as
facts are presented to support the com-
plaint®

¢. Neither the Part H statute nor the Part
H regulations authorize the lead agencv to
decline or refuse to resolve a complaint '.at
is also the subject of a formal hearing,

62 See 34 CER. §303.511 (complaint thata provision of the Part H statute or regulations is being
violated mybeﬁledby'myirdividunloruganinﬁon’).
63. See 34 C.ER §303.511(b) (requiring only that complaints include “facts upon which the com-

plaint is based").
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Additional Procedures for Resolving Complaints (continued)

RECOMMENDED POLICIES

62. The system should:

a. accept oral as well as written com-
plaints. The lead agency should putoral
complaints in writing and then process
them exactly as it processes complaints
that were originally filed in writing;

b. assist parents and others to lodgc
complaints by, among other things:

1) offering them technical assistance
in framing their complaint; and

2) informing them of individuals
and organizations who provide free or
low-cost legal or other assistance to
persons who wish to lodge a com-
Plaint (such as parent training and in-
formation centers, protection and
advocacy programs and legal aid or-
ganizations).

c. develop specific criteria and proce-
dures for:

1) determining when an on-site in-
vestigatior is needed;

2) interviewing complainants or
their representative as part of the fact-
finding process;

3) permitting complainants and
their representatives to participate in
the fact-finding process by submitting
relevant evidence, questioning wit-
nesses or other means; and

4) permitting extensions of time
under policy #60(b) above.

d. issue a written decision that in-
cludes a summary of the evidence con-
sidered by the lead agency, findings of

NOTES

62-1Lead agencies are not legally required to
comply with policy #62. However, we
strongly urge them to do so. State educa-
tion agencies (the “lead” agencies in the
Part B program) are required to have an ad-
ministrative system for resolving com-
plaints similar to the one described in 34
C.FR. §§303.510-512 The performance of
the system in many states has been disap-
pointing. Technical requirements for the
filing of complaints have stymied parents’
and others’ efforts to use tne system. Inves-
tigations are often shoddily performed.
And decisions frequently lack written ra-
tionales, making it difficult for parents and
others to monitor the system. The practices
recommended in policy #62 are designed to
prevent similar problems from developing
in the counterpart system required by 34
C.F.R. §§ 303.510-.512.

64 4 CFR §3003 (applying to the Part B program the Education Department General Ad-
ministrative Regulations [EDGAR], which contain such a requirement).
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RECOMMENDED POLICIES

62. (continued)

fact and conclusions of law, and a deter-
mination of the merit of each allegation
of unlawfu! conduct raised in the com-
plaint.

63. Parents must be given information
about this system when notified of their
rights.

65. 34C F.R §303.403(a).
66. 34 C.4R.§303403(b)3).
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Additional Procedures for Resolving Complaints (continued)

NOTES

63-1In our view, policy #63 is mandated by the

Part H regulations. The Part H regulations
require that “[w]ritten prior notice be given
to the parents ... before a public agency or
service provider proposes, or refuses, to in-
itiate or change the identification, evalua-
tion, or placement of the child, or the
provision of appropriate early intervention
services to the child and the child’s fami-
ly.”5 Under the regulations, such notice
must include “sufficient detail to inform the
parents about ... [a]ll procedural safeguards
that are available under [Part H].“% To ful-
fill this obligation, we believe, parents must
be informed of their right to utilize the lead
agency system for resolving complaints
provided for in 34 C.F.R. § 303.510-512. In
addition, we believe that parents should be
informed of the availability of this system
whenever they are notified of their rights.
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CHAPTER 5: RESOLVING PARENTS’ COMPLAINTS

Additional Procedures for Resalving Complaints (continued)

RECOMMENDED POLICIES

64. Information about findings made
and action taken by tt.. administrative
system should be made available to both
the Interagency Coordinating Council
(ICC) and the public. Accordingly, the
lead agency should:

a. send to the ICC reports, excluding in-
formation identifying children and
families, of findings made and actions
taken by the system; and

b. maintain a central file refiecting all
findings made and actions taken by the
system. A copy of this file, with all iden-
tifying information deleted, should be
accessible to the public.

7. 34 CFR §303.650().
68. 34C.F.R. §303.650(cK1).

NOTES

64-1 The Part H statute and regulations do not

specifically mandate that states follow
policy #64(a). However, we believe it is es-
sential for the ICC to be aware of the num-
ber, type, and veracity of complaints filed
with the lead agency if it is to fulfill its
obligations to “[a]dvise and assist the lead
agency in the development and implemen-
tation of the policies that constitute the
statewide [Part H] system,"s? and “[a]ssist
the lead agency in the effective implementa-
tion of the statewide system by ... [s]eeking
information from service providers, case
managers, parents, and others about ...
policies that impede timely service
delivery.”®

64-2 Policy #64(b) is not legally mandated. How-

ever, we strongly urge states to adopt such
a policy to assist parents and other mem-
bere of the public in monitoring the Part H
program’s compliance with its legal man-
dates.
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APPENDIX B

Recommended Policies

CONSENT TO ASSESSMENT, EVALUATION AND SERVICES
Definition of “Informed Consent”

1. Parental consent is “informed” when:

a. The parent has been fully informed of all information relzvant to the ac-
tivity for which consent is sought, in the parent’s native lang 1age or other
mode of communication;

b. The parent understands and agrees in writing to the cairying out of the
activity for which parental consent is sought, and the consent describes that
activity anc lists records (if any), induding physical docume ats and recorded
information, that will be released and to whom; and

c. The parent understands that the granting of consent is voluntary and
may be revoked at any time.

When Consent to an Evaluation or Assessment Is “Informed”

2. A parent’s consent to an evaluation or assessment is *informed” if:

a. The parent understands the purpose of the evaluation or assessment
and the procedures to be employed (i.e., what information is desired, why it
is desired and how it will be obtained). If a family assessment is to be con-
ducted, this must be made explicit. The parent’s written consent should
describe the assessment or evaluation 7rocedures the parent has authorized;

b. The parent understands any burdens a parent or family will bear as a
result of the assessment or evaluation (e.g., whether parents must provide
transportation, possible impact on the family of home-based procedures, ef-
fects on insurance limits); and

¢. The parent understands the possible adverse consequences of refusing
to consent to an assessment or evaluation or to proposed assessment or
evaluation procedures (e.g., inability to establish child's eligibility for Part H
services).

When Consent to Services Is “Informed”

3. A parent’s consent to the provision of services is “informed” if:

a. The parent understands the purpose of each service to be provided and
how the service will be provided. The parent’s written consent should indi-
cate each service the parent has authorized;

b. The parent understands the financial charges (if any) that parents or
family will incur for the services. The parent’s written consent should indi-
cate each charge the parent has authorized;

il6
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c. The parent understands any burdens that parents or family will bear as
a result of each proposed service (e.g., whether parents must provide
transportation, possible impact on the family of home-based services, pos-
sible effects on insurance limits); and

d. The parent understands the possible adverse consequences of refusing
proposed services (e.g., worsening of the child’s condition).

Obtaining Parents’ Signature on the IFSP

4. Parents should be asked to sign the Individualized Family Service Plan
("IFSP“) as evidence of their informed consent to the provision of the services
outlined in the plan. The IFSP form should allow the parents to indicate con-
sent for some or all of the proposed services. A refusal to sign the IFSP
should be treated as a refusal to consent to the services outlined in the plan.

Obtaining Informed Consent Before Initial Evaluation and

Assessment of a Child, a Family Assessment, and the Initial
Provision of Services

5. Parents’ informed consent must be obtained before:

a. conducting the initial evaluation and ass~ssment of a child; and

b. conducting a family assessment; and

¢. initiating the provision of services to a child or family (i.e., at the time
the initial Individualized Family Service Plan is developed).

Obtaining Informed Consent Before Subsequent Evaluations and
Before Changes in Identification, Services and Placement

6. Unless parents have explicitly waived the requirement, their informed
consent should also be obtained before:
a. conducting an evaluation subsequent t. the initial evaluation; or

b. changing the identification or the placement of a child or the services
provided a child or family.

Permitting Parents to Consent to Some Procedures and Services
While Rejecting Others

7. The state may not refuse to perform an evaluation or assessment proce-
dure or deny a service because the parents have refused to consent to
another procedure or service they do not desire.

a. Parents may selectively consent to proposed procedures for evaluating
their child or assessing their child or family (i.e., the parents may consent to
some procedures and reject others).

b. When the services recommended for a child or family are more com-

prehensive than desired by the parents, the parents may consent to some ser-
vices and reject others.




Encouraging Parents’ Consent to Recommended Assessment and
Evaluation Procedures and to Recommended Services

8. The state may pursue activities designed to encourage parents to consent
to recommended assessment or evaluation procedures and to recommended
services that they have refused.

a. These activities may include:

1) providing to parents relevant literature or other materials;

2) offering parents peer counseling to enhance their undezstanding of
the value of early intervention and to allay their concerns about participa-
tion in Part H programs; and

3) periodically renewing contact with parents, on an established time
schedule, to determine if they have changed their minds about the
desirability of recommended procedures or services.

b. The state may not employ any form of coercion in attempting to per-
suade parents to accept recommended evaluation or assessment procedures
or recommended services >xcept as permitted in policy #9 below.

Overriding Parents’ Refusal to Consent

9. There may be circumstances when the parents’ refusal to consent to an
evaluation or assessment procedure or to a service would amount to child
abuse or child neglect under state law. In such circumstances, and only in
such circumstances, the state may initiate a proceeding in a proper court to
override the parents’ refusal to consent. In such a proceeding, the state may
seek either judicial appointment of a guardian empowered to consent on be-
half of the child to the recor..mended procedures or services or, alternatively,
state custody of the child, so that the state may consent on the child’s behalf
to recommended procedures or services. The first of these options is less in-
trusive on the parent’s rights; accordingly, it is the preferred alternative.

a. A judicial proceeding should be initiated only in an emergency, as a last
resort, and after all other avenues (including peer counseling) have been
tried and have failed.

b. Neither the state nor a provider nor anyone else may use an administra-
tive procedure, incdluding the administrative complaint resolution procedure
within the Part B and Part H programs, to compel parental conduct contrary
to parents’ wishes.

NOTICE OF PARENTS’ RIGHTS AND OF PROPOSED ACTIONS
Rights of Which Parents Should Be Notified

10. Parents should be informed that they have the following rights:

a. the right to a timely, multidisciplinary assessment;

b. the right, if eligible, to appropriate early intervention services for their
child and family;

¢. the right to refuse evaluations, assessments and services;
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d. the right to notice before a change is made or refused in the identifica-
tion, evaluation or placement of the child, or in the provision of services to
the child or family;

e. the righ* to confidentiality of personally identifiable information;

f. the right to review and correct records;

8. the right to be invited to and to attend and participate in all meetings in
whichadedsionisexpectedtobemdengardingaproposaltochmgethe
identification, evaluation or placement of the child or the provision of ser-
vices to the child or family;

How Parents Should Be Notified of Their Rights

11. Parents should be notified of their rights in the following manner:

a. Both oral and written notice should be provided at multiple points in
the family’s involvement with the Part H system. Repetition is necessary be-
cause the information is complex, and parents may need to hear and discuss
their rights several times in order to fully understand them. At a minimum,
both an oral and written notice of rights should be provided when:

1) the family has its initial contact with the early inte. vention system;
2) the initial evaluation and assessment is proposed or refused;

3) the eligibility determiriation is made;

4) the IFSP is being developed or reviewed; and

5) a change in services or placement is proposed or refused.

b. The notice should be in language and by means of communication un-
derstandable to the parent.

¢. Oral notice should be provided in the natural flow of conversation and
in the context of emphasizing parental freedom and choice in the Part H sys-
tem.

d. Information concerning parental rights should be included in the
state’s public awareness program.

12. Parents should be informed of their rights relating to the Part B system
(the system of special education services for preschool and school age
children mandated by Part B of the Education of the Handicapped Act)
before their child’s “graduation” from the Part H system. The information
should be provided far enough in advance of the child’s “graduation” to per-
mit the parents to ensure that the child, if eligible, receives appropriate Part
B services in a timely fashion. Parents should be informed, as well, of their
rights relating to other services identified in the child’s transition plan.

Providing Notice Before Significant Action Is Taken

13. Parents must receive timely notice in writing before a public agency or a
service provider proposes or refuses to initiate or change the identification,
evaluation or placement of their child or the provision of early intervention
services to the child or family.




14. The notice must be in language understandable to the pzrent receiving it
ar.d provide sufficient detail to fully inform the parent about:

a. the action that is being proposed or refused;

b. the reasons for proposing or refusing the action, including a description
of other options considered and the reasons for rejecting the options;

c. the information upon which the proposal or refusal is founded, includ-
ing a description of each record or report used as a basis for the proposal or
refusal;

d. if applicable, the parent's right to refuse to consent to the action, includ-
ing any con. equences for parent or child if the parent refuses to consent;

¢. the parent’s right to appeal the proposal or refusal to act, including a
description of 1) the method of making such ar. appeal, 2) whether activities
to which the parents object will be delayed pending the appeal, and 3)
whether activities sought by the parent will be implersented pending the ap-
peal; and

£. all other procedural safeguards available under the Part H statute and
regulations.

Notice in Parents’ Native Language

15. Notice must be provided in the parents’ native language unless it is clear-
ly not feasible to do so. States should adopt policies specifically identifying
the exceptional circumstances in which it is “clearly not feasible” to give
notice in the parents’ native language. (A state should rarely, if ever, fail to
provide notice in the parents’ native language.)

Action to Be Taken When Written Notice Is Not Effective

16. If a parent’s native language or usual mode of communication is not a
written language (e.g,, if the parent has a communication disability or is
functionally or totally illiterate), steps must be taken to ensure that:

a. Any notice required to be provided in writing to the parent is translated
orally to the parent in the parent’s native language or provided in the mode
of communication normally used by the parent (e.g., sign language, braille
or oral communication);

b. The parent understands the notice; and

¢. There is written evidence that the requirements of (a) and (b) have been
met.

RIGHT TO REVIEW AND CORRECT RECORDS
Definition of Record

1\". A “record” is any information, recorded in any way, maintained by an
agency or service provider (whether public or private) or by any party acting
for an agency or service provider.

e
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18. “Records” include files, evaluations, reports, studies, letters, telegrams,
minutes of meetings, memoranda, summaries, interoffice or intraoffice com-
munications, memoranda reflecting oral conversations, handwritten or
other notes, charts, graphs, data sheets, films, videotapes, slides, sound
recordings, discs, tapes and information stored on microfilm or microfiche or
in computer-readable form.

Records to Which Parents Have Access

19. Except as provided in #21 below, parents must have access to all records
regardir,g their child or family that relate to:

4. screening, evaluation, assessment, eligibility determinations and the
development and implementation of the IFSP;

b. individual complaints dealing with the child or family; and

€. any other area under the Part H regulations involving records about
the child and the child’s family.

20. Parents’ access may not be restricted based on the identity of the agency
or provider maintaining the records. Parents arc entitled to access to records
maintained by the lead agency, another public agency or a service provider,
whether public or private.

21. States may adopt policies denying parents access to the following
records:

a. records of service, supervisory and administrative personnel that are
kept in the sole possession of the maker of the record and are not accessible
or revealed to any other person except a temporary substitute for the maker
of the record;

b. records of a law enforcement unit of a public agency or private
provider, but only if: the unit’s records are maintained solely for law enforce-
ment purposes; the unit’s records are disclosed only to law enforcement offi-
cials of the same jurisdiction; the unit’s records are maintained separate from
other records of the agency or provider; and other records of the agency or
provider are not disclosed to the unit; and

€. records relating to an individual who is employed by an agency or
provider that: are made and maintained in the normal course of business; re-
late exclusively to the individual in that individual’s capacity as employee;
and are not available for use for any other purpose. This subparagraph does
not apply to records relating to a parent who is employed as a result of the
parent’s status as a recipient of services or as a result of the parent’s child’s
receiving services.

Parents’ Access Rights

22. When a parent asks to review a record, the agency or provider maintain-
ing the record must comply with the request without unnecessary delay —in
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no event more than 14 days after the request is made. Priority should be
given to parents’ requests to revievs records in preparation for an IFSP meet-
ing, a hearing or another time-sensitive event.

23. When records are requested in connection with a meeting regarding the
IFSP or with a formal hearing to resolve a complaint (conducted pursuant to
34 C.ER. § 303.420), the agency or provider shall provide the reccrds prior to
the meeting or hearing.

24. The right to review a record includes:

a. the right to a response to reasonable requests for explanations and inter-
pretations of the record;

b. the right to obtain, free of charge, one copy of the recoid; and

c. the right to have a representative of the parent’s choosing review the
record.

25. An agency or provider may not charge a fee to search for or to retrieve a
record.

Right to Correct Records

26. A parent may request that information in a record be amended (includ-
ing that it be deleted) if:

a. Itis inaccurate or misleading; or

b. It violates the privacy or other rights of the parent’s child or family.

27. When a parent requests that information in a record be amended, the
agency or provider maintaining the record must act on the request without
unnecessary delay and in no event more than 45 days after the request is
made.

28. If the agency or provider refuses to amend the information as requested,
it must:

a.inform the parent of the refusal; and

b. advise the parent that she or he may appeal the refusal by invoking the
administrative procedures of the Part H system for resolving parents’ com-
plaints (including formal hearings pursuant to 34 C.F.R. § 303420, mediation
where available or both).

29. If the parent chooses not to appeal, or if the parent loses the appeal (i.e.,
the information is not amended as a result of the appeal), the parent may
place in the files of the agency or provider maintaining the contested record
a corrective statement commenting on the information in the record and, if
the parent has lost an appeal, setting forth the parent’s reasons for disagree-
ing with the decision on appeal.

a. The statement must be maintained along with the contested record; and
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b. If the record or the information about which the parent has complained

is ever disclosed by the agency or provider to any party, the statement must
also be disclosed to that party.

Information About What Records Agencies and Providers Maintain
and Whom to Contact for Access to Them

30. The lead agency, upon request, must inform parents of the types and
locations of records collected, maintained or used by public agencies and
private providers relating to:

a. screening, evaluation, assessment, eligibility determinations or the
development and implementation of Individualized Family Service Plans;

b. individual complaints dealing with children or families; or

C. any other area under the Part H regulations involving records about
children and families.

31. Each public agency and private provider must provide to parents, upon
request:

i
j
a. a list of the types and locations of records collected, maintained or used
by the agency or provider relating to:
1) screening, evaluation, assessment, eligibility determinations or the
development and implementation of IFSPs;
2) individual complaints dealing with children or families; or
3) any other area uncer the Part H regulations involving records about
children or families; and

b. the title and address of the person to whom requests to review such
records should be made.

CONFIDENTIALITY
What Information Is Confidential

32. Personally identifiable information concerning a child, the child’s parent |
or another family member is confidential.

33. Personally identifiable information includes but is not limjted to:
a. the name of the child, the parent or other family member;
b. the address of the child, the parent or other family member;
¢. a personal identifier, such as a social security number, of the child,
parent or other family member;
d. a description of personal characteristics or other information that
would make it possible to identify the child, the parent or other family mem-
| ber with reasonable certainty; and
§ €. information that would make the identity of the child, parent or other
| family member easily traceable.
|
|




Disclosure of Confidential Information

34. Except as provided in policies #35, 36 and 37, all disclosures of confiden-
tial information, including disclosures among agencies and providers, may
be made only with the parents’ informad consent.

35. A public agency, subject to policy #36 below, or a service previder may
disclose confidential information, without prior parental consent, to its
employees who have a legitimate need for access to the information.

36. Many states have umbrella human services departments (e.g., public
departments of human services, human resources or health and rehabilita-
tive services) with component agencies or units responsible for mental
health, developmental disabilities, public health, public welfare and/or
juvenile justice. Within such an umbrella department, each component agen-
cy or unit may, without prior parental consent, disclose confidential informa-
tion to its own employees who have a legitimate need for access to the
information. However, the component agencies or units may not share con-
fidential information among themselves without the parents’ prior informed
consent, even where a legitimate need exists to do so. All exchanges of con-
fidential information among component agencies or units, even within an
umbrella department, must be authorized by the parents, except as provided
by policy #37.

37. The state may adopt policies to permit disclosures of confidential informa-
tion without prior parental consent when:

a. The disclosure is to authorized representatives of the Comptroller
General of the United States, the U.S. Secretary of Education or a state agen-
cy responsible for the administration of the Part H program; the disclosure is
in connection with an audit or evaluation of the Part H program or for en-
suring the program’s compliance with legal mandates; and the repre-
sentatives to whom disclosure is made protect against further disclosures of
the information and destroy the information when no longer needed;

b. The disclosur- is to organizations conducting studies to develop,
validate or administer predictive tests, to administer financial aid programs,
or to improve Part H services; and:

1) The study is conducted in a manner that does not permit personal
identification of parents, children or family members by individuals other
than representatives of the organization; and

2) The disclosed confidential information is destroyed when no longer
needed for the purposes for which the study was conducted;
¢. The disclosure is to accrediting organizations to carry out their accredit-

ing functions;

d. The disclosure is to comply with a judicial order or lawfully issued sub-
poena and a reasonable effort has been made by the disclosing agency or
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provider to notify the parents of the order or subpoena in advance of com-
pliance;

e. The disclosure is in connection with a health or safety emergency, and
the disclosure is necessary to protect the health or safety of a child or
another person; or

. The disclosure is to a parent and the information concerns either the
parent or the parent’s child.

38. State policies adopted pursuant to policy #37 above must require that:
a. Parents must be informed, as soon as practicable, of disclosures made
without their prior consent under the circumstances in policy #37 (b-e); and
b. All such disclosures must be noted in the child's or family’s records.

Minimum Safeguards for Releases Giving Broad Authority to
Disclose Confidential Information to Other Parties

39. An agency or provider may request that parents provide a general
release to disclose confidential information to others for legitimate purposes.
However, when such a release is sought:

a. Parents must be informed of their right to refuse to sign the release.
Notice of this right should appear on the release form;

b. The release form must list the agencies and providers and the in-
dividuals (by name or by position) to whom information may be given and
specify the type of information that might be given to each;

¢. Parents must be given the opportunity to limit the information provided
under the release and to limit the agencdies, providers and persons with
whom information may be shared. The form must provide ample space for
parents to express such limitations in writing;

d. The release must be revocable at any time. The release form must in-
form parents of this fact; and

e. The release must be time-limited. The release should be effective only
until the initial IFSP is developed or, if an IFSP has already been developed,
until the next IFSP review. (We anticipate that when the IFSP team meets to
develop or review an IFSP, parents will be asked to review and, if ap-
propriate, renew general releases they have previously executed.)

40. Each public agency and service provider should keep a log, accessible to
the parents, of all disclosures of confidential information made pursuant to a
general release executed by the parents.

Special Treatment of Sensitive Information

41. Special measures should be taken to protect the confidentiality of sensi-
tive information (e.g., information relating to sexual or physical abuse, men-
tal health treatment, HIV status or a child’s parentage and any other
information that the parents consider sensitive).




Release of Part H Records to Agencies and Providers Who Will Serve -

the Child After “Graduation” from thc Part H System

42. a. With the parents’ informed consent, confidential Part H records may
be provided to the public schools when a child is enrolled in school. If the
parents refuse to consent, confidertial Part H records may not be inter-
mingled with public school records, including records relating to special
education, even if the state education agency ("SEA”) is the Part H lead agen-

b. With the parents’ informed consent, confidential Part H records may be
provided to any other agency or provider that will serve the child after
“graduation” from the Part H system.

Redisclosure of Confidential InformationObtained from Another
Agency or Provider

43. An agency or protider may, without parental consent, redisclose con-
fidential information obtained from another party only if such redisclosure is
both:
a. permitted under the terms of the original disclosure made to the agency
or provider; and
b. either:
1) permitted by state policies adopted pursuant to policy #37; or
2) consistent with a general release provided by the parents that
meets the requirements of policy #39.

Seeking Confidential Information

44. A public agency or a service provider may not seek confidential informa-
tion about a child or family, without the parents’ informed consent, unless:
a. It is legally required to do so (e.g., to investigate alleged child abuse or
neglect); or
b. Acquisition of the information is necessary to respond to a health or
safety emergency.

45. An agency or provider may request that parents sign a general authoriza-
tion bestowing broad authority upon the agency or provider to seek con-
fidential information from others to meet a legitimate need. However, when
such authority is sought:

a. Parents must be informed of their right to refuse to provide such
authority. Notice of the right to refuse should appear on the written
authorization the parents are asked to sign;

b. The authorization must list those from whom information may be
sought and specify the type of information that might be sought from each;

¢. Parents must be given the opportunity to limit the information acquired
pursuant to the authorization and to limit the parties from whom informa-
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tion may be sought; and the authorization form must provide ample space
for parents to write in such limitations;

d. The authorization must be revocable at any time, and the authorization
form must inform parents of this fact; and

€. The authorization must be time-limited. The authorization should be ef-
fective only until the initial IFSP is developed or, if an IFSP has already been
developed, until the next IFSP review. (We anticipate that, when the IFSP
team meets to develop or review an IFSP, parents will be asked to review
and, if appropriate, renew general authorizations they have previously ex-
ecuted.)

ADMINISTRATIVE PROCEDURES FOR q
RESOLVING PARENTS’ COMPLAINTS '

The System for Conducting Formal Hearings

46. The lead agency must ensure the establishment and operation of a sys-
tem for conducting formal hearings that:

a. entertains parents’ complaints about identification; screening; evalua-
tion; assessment; eligibility determinations; the development, review, and im-
plementation of the IFSF; and the failure to respect parents’ procedural
rights;

b. provides to parents a clear and easy-to-use method of requesting a hear-
ing; and

c. is capable of resolving through a single proceeding a complaint involv-
ing two or more public agencies or involving private providers under the
jurisdiction of different agencies.

Power to Enforce Decisions

47. Decisions rendered by the system must be enforceable against all public
agencies in the Part H system.

Power to Resolve Parents’ Complaints about Being Asked to Pay for
a Specific Service

48. The system must have the authority to resolve parents’ complaints about
deing asked to pay for a specific early intervention service. The system must
therefore be able to render an enforceable decision regarding the following
matters:

a. whether the state is obliged to provide a given early intervention ser-
vice at no cost to the parents, regardless of the parents’ financial resources
(ie., even if the parents could afford to pay for the service). Parents may not
be required to pay for a service, regardless of their financial resources, if:

1) The service is part of a function that, under the Part H regulations,
must be carried out at public expense (e.g., child find; evaluation and as-




sessment; case management; development, review and evaluation of the
IFSP; and implementation of procedural safeguards);

2) The service must be provided at no cost pursuant to a state law re-
quiring the provision of a free appropriate public education to children
with handicaps from birth; or

3) There is no federal or st::te law that provides for a system of pay-
ments by families for the service, including a schedule of sliding fees.

b. whether the parents are able to pay for the service or provide the ser-
vice themselves (e.g., transportation). If the parents are unable to pay for or
provide the service, the service must be provided free of charge.

49, If the state is required to provide .= service at no cost to the parents, the
service may not be delayed or denied in the event of a dispute about which
public agency or agencies should pay for it.

a. The service must be provided pending the resolution of any such dis-
pute among agencies.

b. The state must have procedures for achieving a timely resolution of dis-
putes among agencies regarding responsibility for paying for a particular ser-
vice. These procedures must meet the requirements of 34 C.F.R. § 303.523.

Mediation

50. States should develop mediation programs to supplement the formal
hearing system.

2. Mediation is an informal process in which an impartial person helps par-
ties in conflict resolve their differences and find a solution satisfactory to all
sides. The agreement developed is reduced to writing, and the parties pledge
to comply with it. However, they are under no legal compulsion to do so.

b. A forraal hearing is a court-like process in which the parties present
evidence to a hearing officer, who renders a decisi~n based on the officer’s
understanding of the facts and the law atissue. Decisions by a hearing of-
ficer are in writing and are binding unless appealed through proper chan-
nels.

51. Parents should be free to choose mediation, a formal hearing or both to
resolve disputes about Part H assessments, evaluations and services.

a. Parents may not be required to participate in mediation as a condition
of having a formal hearing,.

b. Parents should be free to request mediation services at any time before,
during or after a formal hearing,

¢. When the parents choose to pursue both mediation and a formal hear-
ing, the formal hearing raust be held and a decision rendcred within the time
limits prescribed by federal law, urless the parents consent to an extension

of time,
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d. The state may permit agencies and providers to request mediation ser-
vices to resolve disputes with parents. However, parents must be free to ac-
cept or reject participation in such mediation.

The Conduct of Formal Hearings

52. Formal hearings must be conducted as follows:
a. Hearings must occur at times and places reasonably convenient for
parents.

b. Parents must have the right to compel the attendance of witnesses and
the production of documents.

¢. Parents must have the right to prohibit the introduction of evidence
that was not disclosed to them at least five days before the proceeding.

d. Parents 1..ust have the right to cross-examine opposing witnesses.

e. Parents must i:ave the right to be represented by a lawyer or other ad-
vocate.

f. When parents request a hearing, they should be informed of free or low-
cost legal or advocacy assistance that may be available to them, and be given
a list of organizations that provide or arrange such assistance (e.g., parent
training and information centers, protection and advocacy programs and
legal aid organizations).

8- Hearing officers must have knowiedge of relevant law, of the Part H
system and of the needs of and services available for eligible children and
their families.

h. Hearing officers must be impartial.

1) They may not be employed by any agency or program involved in
the provision of early intervention services or in the care of the child.

2) They may have no other conflict of interest, either personal or profes-
sional, that might impair their objectivity (e.g., work for an agency that
has a vested interest in the outcome of the questions presented for resolu-
tion at the hearing).

3) A person is not considered an “employee” of an agency or provider,
as thut term is used in (h)(1) above, if the person’s responsibilities are
limited to conducting hezrings and otherwise implementing the complaint
resolution processes required by 34 C.F.R. § 303.420.

i. The hearing process must be concluded (i.e., a hearing must be held and
a decision rendered) within the time prescribed by law. States should adopt
procedures for expediting both hearings and decisions when a child might
suffer serious harm if services in dispute are delayed or denied.

j- Hearing officers must render written explanations of their decisions that
include findings of facts and conclusions of law.

1) Where the need for a decision is urgent (e.g, if a child might suffer
harm from the delay or denial of services in dispute), a decision may be

rendered orally at the conclusion of the hearing and a written decision
filed later.




2) When the procedure described in (j)(1) above is followed, the parents
must be able to rely on the oral deci-sion rendered. In addition, where
parents have a right to administratively appeal a hearing decision (as may
sicur in states that elect to conduct formal hearings under Part B proce-
dures), parents should be given ample time after the written decision is
rendered to pursue an administrative appeal.

k. Parents have the right to a written or electronic verbatim transcript of
the hearing.

1. Parents who prevail in a formal hearing should be entitled to recover
attorney’s fees.

Other Requirements Applicable to the Formal Hearing System

53. If parents are required to request a formal hearing in writing, they must
be informed of this requirement when notified of their rights.

54. No one other than parents may be permitted to invoke the formal hear-
ing process for resolving complaints.

Publication of Hearing Decisions

55. Decisiuns rendered in the hearing process, with personal identifying in-
formation delcted, should be sent to the Interagency Coordinating Council
(Ico).

56. A central file of hearing decisions should be maintained by the lead agen-
cy. Copies of these dedisions, with all information identifying children and
families excised, should be accessible to the public.

Services While a Complaint Is Being Resolved

57. During the pendency of proceedings (including mediation) to resolve a
complaint, unless the state and parents agree otherwise, the child and family
must continue to receive the early intervention services that were being
provided them before the complaint was filed.

58. If the complaint involves an application for initial services, the child and
family must receive all services that are not in dispute.

Filing an Action in Court

59. Parents who are aggrieved by the final decision of the formal hearing sys-
tem (e.g., if the decision denies them a right or service they sought for them-
selves, their child or their family) may challenge the decision by filing a
lawsuit in either federal or state court.
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Additional Procedures for Resolving Complaints

60. In addition to ensuring the operation of a system for conducting formal
hearings, the lead agency must itself have an administrative system for
resolving complaints that a public agency (including the lead agency and the
ICC) or a private service provider has violated one or more requirement of
the Part H statute or regulations. This system must ensure that:

a. An independent on-site investigation of a complaint is conducted when
the lead agency determines that such an investigation is necessary to proper-
ly resolve the complaint;

b. The complaint is resolved within 60 days of its receipt, unless the lead
agency determines that exceptional circumstances warrant an extension of
the 60-day time limit; and

¢. Complainants have a right to request that the U.S. Secretary of Educa-
tion review the final decision of the administrative system.

61. The system must:

a. permit parents, cther individuals and organizatio, s to lodge com-
plaints;

b. accept and resolve complaints about conduct affecting an individual
child or family as well as complaints pertaining to a systemic failing; and

€. accept and resolve a parent’s complaint, regardless of whether the
parents are also seeking resolutior. of the complaint through the formal hear-
ing system.

62. The system should:

a. accept oral as well as written complaints. The lead agency should put
oral complaints in writing and then process them exactly as it processes com-
plaints that were originally filed in writing;

b. assist parents and others to lodge complaints by, among other things:

1) offering them technical assistance in framing their complaint; and

2) informing them of individuals and organizations who provide free or
low-cost legal or other assistance to persons who wish to lodge a com-
plaint (such as parent training and information centers, protection and ad-
vocacy programs and legal aid organizations).
¢. develop specific criteria and procedures for:

1) determining when an on-site investigation is needed;

2) interviewing complainants or their representative as part of the fact-
finding process;

3) permitting complainants and their representatives to participate in
the fact-finding process by submitting reievant evidence, questioning wit-
nesses or other means; and

4) permitting extensions of time under policy #60(b) above.

d. issue a written decision that includes a summary of th.e evidence con-
sidered by the lead agency, findings of fact and conclusions of law, and a
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determination of the merir of each allegation of unlawful conduct raised in
the complaint.

63. Parents must be given information about this system when notified of
their rights.

64. Information about findings made and action taken by the administrative
system should be made available to both the Interagency Coordinating
Coundil (ICC) and the public. Accordingly, the lead agency should:

a. send to the ICC reports, excluding information identifying children and
families, of findings made and actions by the system; and

b. maintain a central file reflecting all findings made and actions taken by
the system. A copy of this file, with all id*ntifying information deleted,
should be accessible to the public.

Pl

-t
£

135




APPENDIX C

Legislative History of the Part H Statute

Chronology of Enactment

June 6, 1986

The Senate considered and passed S. 2294.

September 22, 1986

The House struck the text of S. 2294, replacing it with the text of
H.R. 5520, and passed S. 2294 as amended.

September 24,1986

The Senate concurred in the House amendments to S. 2294.

Floor Debate
Congressional Record (Volume 132) June 6, September 22 & 24, 1986.

House Report

No. 99-860 accompanying H.R. 5520 (Committee on Education
and Labor), September 22, 1986.

Senate Report

No. 99-315 accompanying S. 2294 (Committee on Labor and
Human Resources), June 2, 1986.
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APPENDIXD

Part H of the Education of the Handicapped Act

PUBLIC LAW 99457 (S. 2294} October 8, 1986

EDUCATION OF THE HANDICAPPED ACT
AMENDMENTS OF 1986
For Legnslative History of Act see Report for P.L. 99-457
in Legislative History Section, post.
An Act to amond the Edusstion of the Hondicopped Ad 1 reautherine the dlswretionery progrems

wnder thet Adt, te sutherine an eerly intervention pragram under that Ast for handieapped in-
fants ond teddiors end thelr families, and for other purpeses.

Be it enacted by the Seaate and House of Representatives of the
United States of America in Congress assembled,
SECTION 1. SHORT TITLE: REFERENCE.

(a) Svort TimLe.—This Act m:i' be cited as the “Education of the
Handicapped Act Amendments of 1986".

(b) Rerzaence.—References in this Act to “the Act” are references
to the Education of the Handicapped Act.

TITLE 1—-HANDICAPPED INFANTS AND TODDLERS

SEC. 101. ADDITION OF A M W PART RELATING TO HANDICAPPED
INFANTSANDTO _ERS

(a) AMENDMENT.—The Act is amended by inserting after the part
added by section 316 the following new part:

“Part H—HanNDpicarreD INraANTS AND TODDLERS
“FINDINGS AND POLICY
“Sgc. 671. (a) ﬁ::lmol—-'me Congress finds that there is an

urgent and sul
‘(1) to enhance the deve t of handicapped infants and

toddlen and to mmnmmlmmull for developmental
“(l)wndueeu:eduuﬁomlmwonrncuy including

our Nation's schools, mmuniﬂn( need for special edu-
and related u:’wu after handica
dlers reach school m
*(3) to minimise the likelihood of iastitutionalization of handi-
individuals and muimu the potential for their
i rndent living in society, and
*(4) to enhance the offamﬂnlwmottln'p‘ml
needs of their infants and dn
“(b)Poucv—ltuthu‘fu! mlicyofthc ited States to
financial assistance to Sta
“&)w':;v'tlo[iand implcmtum compre :‘mvle
coordinated, multidisci m‘lm ear| y
mtcrv'wmt:tlm services for w
their far
“(2) to facilitate the coordination of payment for early inter-
vention services from Fi State, local, ndpnnum
(including public and private insurance coverage), and
“(3) to enhance its capacity to provide quality urly interven-
tion services ana expand and improve existing early interven-
100 STAT. 1145
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P.L. 99-487 LAWS OF 9%h CONG.—2nd SESS.

Oct. 8
Sec. 101

tion services bei rovided to handica infants, toddlers,
and their familian‘ P pped

“DRFINITIONS
20 USC 1472, “Ssc. 672. As used in this part—

in;m The term ° icapped infants and toddlers’ means

ividuals from birth to age 2, inclusive, who need early inter.
vention services because —_

*(A) are experiencing devel ntal delays, as measured
by .P':d‘.’““"l. eiopme. ;

agnoud ysical or mental condition which
has a high probabilit orhnmlt' in developmental delay.
Such term m.‘a',‘yl:ho inclu{ie. ata Sumt..e'a discretion, individ

from birth to age 2, in.clusive, who are at risk of having substan-
tial developmental delays if early interventi eervices are not

wh“:czl): ‘E'nrly intervention services' are developmental services
33) are provided under public supervision,

) are provided at no cost excapt where Federal or State
law provides for a of payments by families, includ-
6 schedule of sliding f
are

“(v) self-help skills,
“(D) meet the standards of the State, including the
requirements of this part,
“(E)include—
{0} family training, counseling, and home visits,
() spaneh pasharen: d audiol
iid ogy and a A
“(iv) oecuptgml therapy, w
+{v) physical therapy,
+{vi) peychological )
{vii) case management services,
. “(viii) medical services only for diagnostic or evalua.
tion purposes, . .
“(ix) u::,‘y’ identification, icreening, and assessment
services,
*(x) health services necessary to enable the infant or
toddler to benefit from the other early intervention

0TVICeS,
"(F) are provided by qualified personnel, including—

:((2) lpae:hdml‘:? language thologi nd
audiotont pathologists

*{iii) oocupati therapists,
“Civ) i
“(v'; ph!mnm

100 STAT. 1146
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“(vi) social workers,
“(vii) nurses, and
“(viii) nutritionists, and
“(G) are provided in conformity with an individualized
family service plan adopted in accordance with section 677.
“(3) The term ‘deve tal ' has the meaning given
such term by a State under section X1).
“(4) The term ‘Council’ means the State Interagency Coordi-
nating Council established under section 682.

“GENERAL AUTHORITY

“Sgc. 673. The Secretary shall, in accordance with this part, make
grants to States (from their allocations under section 684) to assist
each State to develop a statewide, comprehensive, coordinated,

multidisciplinary, inte system to ide early intervention
services for handica infants and rs and tyhcir families.
“GENERAL ELIGIBILITY

“Sgc. 674. In order to be eligible for a grant under section 673 for
any fiscal year, a State shall demonstrate to the s.:m (in its
application under section 678) that the State has establi a State
Interagency Coordinating Council which meets the requirements of
section 632.

“CONTINUING ELIGIBILITY

“Sgc. 675. (a) Finst Two YzAnrs.—In order to be eligible for a grant
under section 673 for the first or second of a State’s participa-
tion under this part, a State shail include in its application under
section 678 for that year assurances that funds received under
B G e e e e mesiead by socsicn 16 P 2
implemen requi .

‘P(L)Tmnnm ™ YzaR—(1) In order to be eligible for a
grant under section 678 for the third or fourth year of a State's
participation under this part, a State shall include in its application
under section 678 for that year information and assurances dem-
onstrating to the satisfaction of the Secretary that—

“(A) the State has adopted a policy wil:‘ich incorpora ""m'u of

g

plan, develop, and impisment the

to
statewide system ired by section 676, and
“(C)mchmu;mu:;:cmwiubeincﬁoctmhmthmthe
bqinnia of the fourth year of the State’s p-mc‘iguon under
s..mtmnmmmwmm X4), a State
need onl uct multidisciplinary assessments, develop
individualised family service plans, and make available case
mAanagement services. .
“(2) Notwithstanding ph (1), the Secretary may permit &
e e e State has a0t adopted ‘!f.?ronq“ icy requirad by
i even requi y
ph (1XA) before receiving sssistance if the State dem-
onstrates in its 8 tion—
;(’?)thnt State has made a good faith effort to adopt such
a policy,

100 STAT. 1147

"}

P.L. 99-437
Sec. 101

Mu‘l&d
srul
20 USC

8.
1478,

State and local
ts

rants
20 USC 1474

State and local
overnments.

rants
20 USC 1475
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reasons it was unable to meet the timeline
nmnini;hrhﬁn a
sssurancs

primary referral sources,
_"(6).pub_lie.nm-mmfounin¢onuﬂyidontiﬁu-

uonofhmdamed infants and toddlers,
“(7) a cen i i

and experts available in the State and
Wmfmmwmu:&u.
i line of responsibili in a lead agency designated

or uublishodbytbonforthyin‘ ont—
“(A) the general administration, supervision, and mon-
itoring of and activities receiving assistance
under section 673 to ensure compliance wi.tgn this part,

100 STAT. 1148
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‘“‘INDIVIDUALIZED FAMILY SERVICE PLAN

ue

to meet such

service plan
parent or

y
the

AND Procaam DrvErorMEnT.—Each 20 USC 1477.

assessment of uniq
preryias

).

team, including

‘(1) s multidisciplinary
of services
“2) & written

2)a writte
Poquired by subsects

“m;
shall receive—

100 STAT. 1149
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P.L. 99-457
Sec. 101

20 USC 1411

Grants.
Jations.

20 USC 1478.

LAWS OF %9th CONG.—2nd SESS., Oct. 8

lpg(ropmu' based on infant and toddler and f; needs).
c) Paosrrioss Arrma Amm.—m'?ﬂ.’mmu family

servics plan shall be within a reasonable time after the
assessment required m (aX1) is completed. With the
parent’s consent, 8ervices may commence prior to
th‘o‘(:)n dovl’uu ‘l‘lnltildividualiadf ily service pl

shall be in writing and coatain-. Nind pan

iting and
‘(1) a statement of the infant’s or toddler's present levels of
ical development, tive development, language and

physical
TR e S, 2 S
‘42) a statement of the family’s strengths and needs rolat'i’:s

to the development of the family's handicap
infant or

‘3) a statement of the r outcomes expected to be
achieved for the infant and and the family, and the
g%MmMWM&mmdgu
w| progress toward aclieving outcomes are
mld_elndwhothumodiﬁ‘:ﬁon.ormhimoﬂhemmlg

S8rVices are necessary,

“(4) :o utomt?:t of' specific ﬁlﬂ.mmuon urvu:d n&c-
essary to meet ue needs ant or toddler e
family, including ﬂ“:miqmy. intensity, and the method of

“(5) the projected dates for initiation of services and the
anticipated duration of such services,

“(S)tbenlmoofthoc.omanmrﬁomthepmfe-ion most

i nly'alel?:nt to the mffant'tlhlnd piw.idler'a or fan;il 's
needs who or implementation of the
Plan and coordination WMr agencies and persons, and

‘ﬂ)muptobotnkonmmﬂwmmiﬁm of the
handicapped toddlertonrvieuprovidodunderpnnntothe
extent such services are considered appropriate.

“STATE APPLICATION AND ASSURANCES

“Sac. 678. (a) Anuc;mou.—An.mute desiring to receive a grant
under section 673 for any !au 1 submit an application to the

at such time and in such manner as the Secretary ma
nu:innably require by regulation. Such an application shall
contain—

“(1) a designation of the lead agency in the State that will be
mqonnisgli for the ndminiltn.tf:n of funds provided under
section

“(2) iléf‘&mtion demonstrating eligibility of the State under
section 674.
*“(3) the information or Assurances required to demonstrate

igibility of the State for the particular of participation
mnztionc'l&md year pe

“(4XA) information demonstrating that the State has provided
(i) public ings, (ii) adequate notice of such hearings, and (iii)
an opportunity for comment to the general public &fon the
submission of such application and before the adoption by the

100 STAT. 1150

“ ey
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State of the policies described in such application, and (B) &
summary of the public comments and the State’s responses,

*(5) & description of the uses for which funds will be expended
in accordance with this part and for the fifth and succeeding
fiscal years a description of the services to be provided,

“(6) & description of the procedure used to ensure an equitable
distribution of resources made available under this part among
all geographic areas within the State, and

*(7) such other information and assurances as the Secretary
may reasonably require by regulation.

“(b) STATEMENT OF ASSURANCES.—Any State desiring to receive a Regulations.
grant under section 673 shall file with the Secretary a statement at
such time and in such manner as the Secretary may reasonably
require by regulation. Such statement shall—

(1) assure that funds paid to the State under section 673 will
be expended in accordance with this gan.

*(2) contain assurances that the State will comply with the
requirements of section 681,

*(3) provide satisfactory assurance that the control of funds
provided under section 673, and title to property derived there-
from, shall be in a public agency for the uses and purposes
provided in this part and that a public agency will administer
such funds and rmperty.

*(4) provide for (A) making such reports in such form and
containing such information as the Secre may require to
carry out the Secretary’s fu.ictions under thi and (B)
keeping such records and affordirg such access a8 the
Secretary may find necessary to assure the correctness and
verification of such reports and proper disbursement of Federal
funds under this part,

‘“(5) provide satisfactory assurance that Federal funds made
available under section 673 (A) will not be commingled with
State funds, and (B) will be so used as to supplement and
incnne_thelevelofShuandloenl_ funds expended for handi-

hnnpmﬂtheupplmmo' jon and statement of assurances of that
State. Secretary shall not disapprove such an application or
statement of assurances unless the Secretary determines, after
notice and opportunity for a hearing, that the application or state-
ment of assurances fails to comply with the requirements of this
section.
“USEs OF FUNDS
pﬁwﬁ.ln:ﬁmmwmmwwmmmm: Sutcnndk:.ul
s op, implement tewide system required rmments.
section 676, a State may use such funds— % Usc 14,

100 STAT. 1151
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source but for the enactment of this except that whenever
considered necessary to prevent the delay in the receipt of appro-
priate early intervention services by the infant or toddler or family
in a timely fashion, funds provided under section 673 may be used to
pay the provider of services pending reimbursement from the
agency which has ultimate responsibilit; fotthc:ymnt.

“(b) Rnucnouqr()nmlum.—kahi_ng this part shall be
construed to permit the State to reduce medical or other assistance
available or to alter eligibility under title V of the Social Security

P.L. 99-457

Sec. 101

Act relating to ma and child health) or title XIX of the Social 42 USC 701.
Security Act (relating to medicaid for handicapped infants and 42 USC13%

toddlers) within the State.

“STATE INTERAGENCY COORDINATING COUNCIL

“Sec. 682. (a) Estanusuuent.—(1) State which desires to 20 UsC 1482
te

receive financial assistance under section shall establish a Sta
Interagency Coordinating Council composed of 15 membars.

rainted by the Governor, o AKLAE APPOILEnIA o the Gouncil
appoin y the Governor. appointments to neil,
the Governor shall ensure that the membership of the Council
reasonably represents the s:zuhum of the State.

“) Ca»)tm;nou.é-'me :fc:l shail be com of— wddl

“(1) at least ts Inndnp&d infants or ers or
handicap chilmn aged 3 through 6, inclusive,

“(2) at least & public or private providers of early intervention
services,

‘A3) at least one representative from the State legislature,

‘;’(4) at least one person involved in personngl preparation,
an

“(5) other members representing each of the apfropriate
agencies involved in the provision of or payment for early
intervention services to handicapped infants and toddlers and
their families and others gelected by the Governor.

“(c) MezriNGs.—The Council shall meet at least quarterly and in
such places as it deems necessary. The mestings be publicly
announced, and, to the extent uappropriate, open and accessible to
the genera! public. .

“(d) MANAGEMENT AUTHORITY.—Subject to the approval of the
Governor, the Council may prepare and approve a budget usi
funds under this part to hire staff, and obtain the services of suc|
professional, technical, and clerical personnel as may be necessary
to out its functions under this part.

“(e) FuncTions or CounciL.—The Council shall—

“(1) advise and assist the lead agency designated or estab-
lished under section 676(bX9) in the performance of the respon-
sibilities set out in such section, particularly the identification

the sources of fiscal and other support for services for early
intervention programs, assignment of financial responsibility to
the appropriate agency, and the promotion of the interagency
agreements,

*(2) advise and assist the lead agency in the preparation of
applications and amendments thereto, and

‘(3) prepare and submit an annual report to the Governor and
to the Secretary on the status of early intervention programs
for handncapﬁz infants and toddlers and their families oper-
ated within the State.

100 STAT. 1153
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State and local

Enrnmu.
ucation
20 USC 1483
20 USC 1416,
1417, 1420

20 USC 1416

LAWS OF 99th CONG.—2nd SESS. Oct. 8

“FEDERAL ADMINISTRAYION

“Szc. 683. Sections 616, 617, and 620 shall, to the extent not
incomistentviththinplrt.applywthemluﬂwﬁudbythia
part, except that—

‘(1) any reference to a State educational agency shall be
dnmdwbeanfcpmwun&hmmblhhedor
densmud under section 676(bX9),

“(2) any reference to the education of handicapped children
and the education of all i dlildman_dt&eproviaion

‘8) any reference to local and inter
mediate educational agencies shall be to be a reference
to local service providers under

“ALLOCATION OF FUNDS

‘Sx.ﬁ&.(a)?romthomnppm‘hdwurryoutthispnn
fnwmr.themmymnlmntforny-
wGulm.Amomn&mo.,taniminbhnb.thoRep.olic
Manhallhhnds.tlnl’odu‘ted&amofuiemnuia.uw
Republic of Palau, and the Commonwealth of the Northern Marians
hllndlmlwordnmmthduumpocﬁnm
“(b)(l)m&cnuryMMpnymuwnnSecm-ryoﬂhe
lnteriorwcmdiuwﬂnqeodformhuinmeefmthomvision
and thes Tamive oo veoocrat e dieapped infants and toddlers
ir ies 0D reservati i tary an
neondarynchoolloponhdforlndiambytheneplnmtoﬂhe
hhﬁw.lhnmntdmhpnymentforanyﬁ.alyardnllbe
l.%mntoftbcwoﬂheamountnnihblewalwutu
under this for that fiscal year.
“(2)1‘beg:n|ryof the Interior may receive an allotment under
pm'lph ) oulyaMnbnitﬁngwﬁnSocmm application
whi meets the requirements of section 678 and whi is approved
by the Secretary. Section 616 shall aprslg_lw any such application.
“(cX1) For each of the fiscal years through 1991 from the
funhnminingaﬁuﬂnmutionandpnmnuundermbnc-
ﬁonch)and(b).ﬂnmdulldlotwmh&unmount
whichbeanthe-menﬁowﬂnamountofmhuminderuthe
uumberofinfnnhmdtoddhninthe&atebanwﬂunumberof
infants and toddlers in all States, except that no State shall receive
less than 0.5 percent of such remainder.
*(2) For the purpose of paragraph (1)—

ey
?gg

100 STAT. 1154
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scribed in subsection (a).
“(d I m&.&‘u elects not to receive its allotment under subsec-
tion (cX1), Secretary shall reallot, among the remaining States,
amounts from such State in accordance with such subsection.

“AUTHORIZATION OF APPROPRIATIONS

“Sgc. 685. There are authorized to be a; ted to carry out
this part $50,000,000 for fiscal year 1987, 000 for fiacal year
l%&mdmhsxmnmyhmfumhofmsw-

ing fiscal years.”.
n’b) Stupy or Seavices; COORDIMATION OF ACTIONS.—(1) The Sec-
mummmmmmammum&m
ices shall conduct a joint study of Federal funding sources and
services for early intervention programs currently available and
shall jointly act to facilitate interagency coordination of Federal
resources for such progvams and to ensure that available to
P e than pmpamm' undcrtl'n.g, tlonoftherﬂandi
programs, other uce -
ca Act, is not being withdrawn or reduced.

(2) Not later than 18 months after the date of the enactment of Report.

this Act, the of Education and the Secretary of Health and
Human Services shall submit a joint report to the Congress describ-
ing the findings of the study conducted under paragraph (1) and
describing the joint action taken under that paragraph.

144

P.L. 99487
Sec. 201

20 USC 1485,

20 USC 1485
nots.

20 USC 1400.
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DEPARTMENT OF EDUCATION components of the statawide system, as Regarding tha need jor shared

part of a Stata’s third year uppn.uuon; finarcial mronlibmty. the Report of
34 CFR Part 303 (2) having the system in effect no latar the House of Representatives on Pub. L.
AN 1820-AA40 than the gqlnnln. of the fourth yearof 90457 states:

l:;mdl"ut:“v ‘ndgm.:‘g:  ervices Thus. itis our Inmt g:t‘ o'!.hcr funding
Early Intervention Program for infants propriata early souross continue; that greater

to all eligible children and their families  coordination among agencies regarding the
and Toddlers With Handicape no later than the beginning of the fifth payment of costs; and that funds under Part
aaency: Department of Education. year. ] ot of Hbe % for :ix .:dt services {:: \ t
acniox: Final tions. ‘Tha following is a st of tha bandica; an toddlers that are no

™ regule t::y. P—— compouents of tha statewida l:iy":llxn and ;:‘::m" provided '.mul: ::ﬂ R::b'l‘i;or

SUMMARY: The Secre ues fina the secti bparts in sources 99000,
regulations for the program for infants o e I which the 15 (1900).)

and toddlers with bandicaps that was
established under the 1996 amendments
to the Education of the Handicapped
Act (EHA). These regulations are
intended to assist States in applying for
funds under this authority, and to ensure
that an affective early intervention
program is established in each
participating State.
EPPECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register of later if the
Congress takes certain adjournments,
with the exception of the following
sections: § 303.113(b); §§ 303.141 through
303.146; §§ 303.148 through 303.150;
§ 303.151(h)(4): § 303.152; §§ 303.100
through 303.175; $303.301; § 303.341.
§ 303.344; § 503.403: § 303.420; § 303.510;
§ 303.520; § 303.540; and § 303.653. These
rovisions of the regulations will

come effective after the information
collection requirements contained in the
provisions have been submitted by the
Department of Education and approved
by the Office of Management and
Budget under the Paperwork Reduction
Act of 1960, If you want to know the
effective date of these regulations. call
or write the Deparunent of Education
contact person. A document announcing
the effective date will be published in
the Federal Register.
FOR PURTHER INFORMATION CONTACT:
Thomas B. Irvin, Office of Special
Education Programs, Department of
Education, 400 Maryland Avenue SW.
(Switzer Building, Room 4618 M/S 2313-
4600), Washington, DC 20202.
Telephone: (202) 732-1114.
SUPPLEMENTARY INFORMATION:

A. Background

The Education of the Handicapped
Act Amendments of 1986 (Pub. L. 99—
457) added a new formula grant program
to assist States in establishing a
statewide, comprehensive system of
early intervention services for infants
and toddlers with handicaps and their
families. This new program (designated
as Part H of the EHA) provides a phase-
in period for States to develop the
statewide system, including (1) adopting
a policy that incorporates all of the

er::sonenu are inciuded in these

ations:

(1) Stata definition of developmenta.
delay (§§ 303.100 and 303.300);

(2) Central directory of information
(§§ 903.161 and 303.301);

(3) Timetables for serving all eligible
children (§§ 303.162 and 303.302):

(4) Public awareness program
(§§ 303.169 and 303.320);

{5) Comprehensive child find system
(84 303.104 and 303.321);

(6) Evaluation and assessment
(§§ 303.163 and 333.322);

(7) Individualized family service plans
(§§ 303.100 and 303.340 through 303.346);

(8) Comprehensive system of
personnel development (§§ 303.167 and
303.300);

(9) Personnel standards (§§ 303.168
and 303.361);

{10) Procedural sateguards (§ 303.160
and Subpart E);

(11) Lead agency designation and
responsibilities (3§ 303.142, 303.170
through 03.174, and Subpart F);

(12) Policy for contracting or
otherwise arranging for services
($§ 303.174 and 303.520);

(13) Procedure for timely
reimbursement of funds (§§ 303.172,
303.527(b), 903.528); and

{14) Data collec*:on (§§ 303.175 and

540

.540).

Part H is the only grant program
within the Federal government that
focuses exclusively on the provision of
services to children with handicaps from
birth through age two. However, in
enacting Part H, the Congress made
clear that the success of the program is
dependent upon interagency
coordination—both in providing and
paying for appropriate early
intervention services. The statute
includes & number of requirements that
are directed toward ensuring a
coordinated approach to the provision
and financing of services, including (1)
interagency sgreements that define the
financial responsibility of each agency,
(2) & State Interagency Coordinating
Council to assist the lead agency in
identifying and coordinating financial
resources. and (3) nonsubstitution of
funds and non-reduction of benefits

e L
o
[y

Part H is designed to build upon
existing Stata systems of aarl
intervention services, and to facilitate
gev;ll::mt of systems c':ll m Stt.hm

T to serva y wi
handicaps from bm age two,
‘Tha program anables States to use funds
under this part to develop a statewide
xstem that fita their own

sracteristics.

During the initial years of
participation under Part H, it is expected
that, to the extent appropriate, States
will continue, or capitalize on, tha
planning, development, and
iinplementatioa sfforts that were started
under the EHA amendments of 1063
(Pub. L. 96-190). Under those
amendments, a State grant provision
was added to the Handicapped
Children's Early Education Program
(section 623(b) of the EHA) to assist
States in establishing a comprehensive
delivery system for providing special
education and related services to
children with handicaps from birth
through age five. Tha 1083 amendments
also added a provision that permitted
States to use funds under the preschool
incentive grant program (section 619 of
the EHA) to serva children from birth
glrough two, as well as three through

ve.

With the enactment of Pub. L. 98457,
(1) the State grant provision under
section 623(b) was aliminated. and Pa..
H was added. and (2) section 619 was
amended to only permit direct services
foi children three through fiva, However,
under the new section 619 (Preschool
Grants program), States may still use a
portion of their annual grant funds (up to
20%) for planning and developing a
comprehensive delivery syst~=. of
:iervices for children from birth through

ve.

Part H substantially expands the State
grant provisions that were initiated
under Pub. L. 88-199, but limits the age
range of children to be served by the
program to children from birth through
two. Thus, activities under Part H must
be directed to infants and toddlers with
handicaps—including activities to
prepare for the transition of these
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—
children as they reach age three to reference to tha new Part 81 has been safeguards and State administration
preschool services under Part B of the added to thess regulations. haveonl;oen moved from Subpart D and
EHA or other appropriate serviceg (see The drafters of the NPRM for this part  made into separate .um {ie.,
Ll Frocadires conleond i e Bncaton ool Sefsguards” snd Siate
con cation A
B. Analysis of Commants and Changos B30 A dmicintrative nmmﬁoﬂmwz.huhm
In the November 18, 1987, NPRM, the  Regu'ations (EDGAR) at 3¢ CFR 76.780 Components of a Statewide System of
Secretary allowed 00 days for interested  through 76.782 would be spplicabla to Early Intervention Services.”
parties to comment on the this program. (The NPRM at § 303.4{a)(1) . .yn” i
regulations. At public request, that made 34 CFR Part 76 applicable to the section numbers bave been
period was extanded for an additional  Part H program.) A number of changed, so that each subpart begins
30 days. commaenters, however, ted that with the pext one bundred number (e.g.,
Over 2,500 written comments were the final regulations specifically include  Subpart A begins with § 303.1, Subpart B
received on the NPRM from a variety of  State procedures for resolving with § 303.100, and Subpart C with
agencies, individuals, and orgenizations. complaints under the Part H program. § 303.200).
An analysis of the comments and of the In addition, subsequent to the 2. Redesignotion Table
changes that have been made in the publication of the NPRM for this
regulstons since publication of the program, the Department published an To assist readers in finding where
NPRM is included in Apjv:ndix A to NPRM proposing to EDGAR. each section from the NPRM is located
these final regulations. See 53 FR 31580 31008 (August in the final regulations. a redesignation
A technical change has been made to 18, 1988). One of those table has been included in Appendix B
§ 303.4. due to the publicuﬂon:hl; the |:n \:m the m\’:l’:f C‘ll;l.i State to these final regulations.
Federal Register (53 FR 8033 complaint procedures 76.780 ,
8103, March 11, 1988) of the new s"fh CFR thro 76782 of EDGAR and the 3. Changes in Subpart A (General)
Part 80 ‘Uniform Administrative transfer of those with some Some of the changes 5
Requirements for Grants and modification, to tions made mg,bp.;h A m:thlt aave becn
Cooperative Agreements to State and implementing Part B of the Education of * The term “case man b
Local Governments). Part 80 is a part of  the Handicapped Act. which had shown been added lothensullm s
the Euucation Department General the greatest need for the complaint “case { servi °'.'."h. ;::n
Administrative Regulations (EDGAR).  procedures. In response to comments on "m&“'%’mﬁ““ i “‘h. o
Effective October 1,196, Part80and  the FDGAR NPRM, the Secretary is de between the two tor
not Part 74 applies with respect to grants  reconsidering whether %0 remove the made between the two terms. “Case
and cooperstive agreements to State ccnplaint procedures from EDGAR. management” is a coordinstive function
and ocal governments. Since no final action bas yet been taken  that includes activities that are designed
An additional technical change has ~ On the changes proposed 1o EDGAR, and !0 8s8ist and ensbla an eligibla child
been made to § 303.4 to reference the in Light of the Secretary's determination ~ #0d the child's family to obtain
new M CFR Part 85 (Governmentwide that the EDGAR procedures needed appropriate early intervention services
Debarment and Suspension some minor adjustments to {see § 303.6). On the other hand. “case
(Nonprocurement) and Governmentwide accommodate distinctive features of the Mmanagement servites” are included
Requirements for Drug-Free Work Place  Part H program, the Secretary has under the definition of aarly intervention
(Grants)) published May 26, 1988 (533 FR  included the State complaint procedures  services (see § 303.12{c}(2)).
19190 through 19183, 19204 through from EDGAR, with appropriste minor * A definition of “early intervention
19211). Part 85 is also a part of EDGAR  modifications. in these Part H program" (§ 303.11) has been edded to
and became effective October 1, 1988. regulations. clarify that services and funding from
Another technical change has been Major Changes in egulati other agencies and programs are
made to § 303.4 to eliminate the C. Major the R tons important in meetin: the needs of

references to Part 78 (Education Appeal
Board). Section 3501 of the Hawkins-
Stafford Elementary and Secondary
School Improvement An.endments of
1938 amended Part E of the General
Educaion Provisions Act (GEPA) to
provide for new enforcement procedures
that became effective Octcber 25, 1988.
The amended Part E requires the
Secretary to establish an Office of
Administrative Law Judges (OALJ} to
replace the existing Education Appeal
Board, and sets out new hearing
procedures. 20 U.S.C. 1234 through 1234i.
On Msy 5, 1989, the Department
published final regulations (54 FR 19512
through 18522) adding a new Part 81 to
Title 34 of the Code of Federal
Regulations and establishing general
proceducal rules for proceedings before
the OAL] and specific rules for OAL)
hearings for recovery of funds A

1. General and Organizational Change's

A number of changes have been made
in the regulations as a result of the
comments received. For example,
additional guidance has been added 1n
the text of the regulations and in the
explanatory notes throughout the
document to address the large number
of requests for that guidance. Other
changes have been made to clarify and
unify treatment of common issues.

The term “infants and toddlers with
haudicaps,” as used throughout the
NPRM, bas generally been replaced in
these final regulations with the term
“children eligible under this part.”

Some major organintionlrchnngea
have also been made, as indicated
below:

¢ The five subparts in the NPRM have
been reorganized into seven subparts, as
follows: The requirements on procedural

i46

eligible children and their families.

¢ The reference to the related
services definiions in Part B of the EHA
(§ 303.16) has been dropped. New
definitions for each of the early
intervention services in Part H, which
conform to professionally accepted
def.nitions, byve been added at § 30312,

¢ Several new definitions have been

. 8dded to the regulatiorns. including

“days™ (§ 303.9), “include-inclu2ing"

(8 203.15), “multidisciplinary” (§ 303.17),
“'parent” (§ 303.18), “policies” (§ 303.19),
"public agency™ (§ 303.20). “qualified”
(§ 303.21), “State” (§ 303.22). and
“transportation” (§ 303.23).

* Clarifying notes have been added t.
the definitions of “esrly intervention
services,” “health services," end
“infants ard toddlers with handicaps.*
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«. Changes in Subpart B (State
Application for a Grant)

Soma of the changes that have been
made in Subpart B are:

* A subheading has been added on
*Public participation.” All subatantive
requirements concerning public
participation have been consolidated
under that subheading (see §§ 303.110
through 303.113).

¢ The section on fourth year
applications (§ 303.150) bas been revised
to include & requiremant that
information on aach component of the
statewide system must be included in
the spplication for that year.

» A new subheading has been added
to specify what information must be in s
State's fourth year application for each
component in the statewide system (see
§§ 303.100 through 303.175).

» The section on fifth year
applications (§ 03.152) has been revised
to require that a State's spplication for
that year must include (a) a policy that.
no later than the beginning of the fifth
year of the State’s participation,
appropriate early intervention services
will be available to all eligible children
in the State and their families, and (b) s
description of the services to be
provided no later than the beginning of
the fifth year.

A provision rcgarding payments to
the Secretary of the Interior. that was in
Subpart C (§ 303 52(a)) of the NPRM. has
been moved to Subpart B under the
section entitled, “Eligibility of the
Secretary of the Interior for assistance "

§ Changes in Subpart C

The following changes have becn
made in Subpart C (Procedures for
Making Grants to States):

o The section on "Distribution of
allotments for non-participating States”
(§ 303.201) has been changed to clanfy
that all funds will be allotted.

¢ The statutory definition of “infants
and toddlers” that is used for the
puarpose of alloting funds has been
udded. The defintion has been modified
1o clanfy that the term means “chi'dren
from birth through age two in the
genera! population. based on the mos!
recent satisfactory data as determinied
by the Secretary.”

6. Changes 1n Subpart D

In response to public comments on
Subpart D (Frogram and Service
Components of a Statewide System of
Early Intervention Services). add:tional
gndance has been added to most of the
sections in that subpart, including the
provisions on the central directory.
public awareness program
comprehensive child find system.

svaluation and assessment, and
individualized family service plans
{IFSPs). Some of the changes that have
been mada are:

¢ A timeline of 45 days has been
established for an agency, upon
receiving a refarral, to (s) completa the
evaluation and sssessment process and
(b) hold an IFSP mesting (see §§ 303.321
snd 303.322).

o Tha decision-making role of the
family in the family assessment has
been strengthened (see § 303.322).

o A new section has been added or.
“Nondiscriminatory procedures”™
(§ 903.323).

s Tha provisions on individualized
family service plans bava been
reorganized and greatly expanded,
including adding (s) a definition of IFSP
(§ 303.340{b)). (b) requirements about
[FSPm .tings and participants at those
meetings (§§ 303.342 and 303.343). and
(c) conditions regarding the provision of
services before assessmant is completed
(§ 303.345).

» The section on “Content of IFSPs"
has been expanded to (a) diau:xuhh
between early intervention services and
other services that a child may need, but
that are not required under this part.
u;\d (b) prov;de other guidanve and
clarifying information.

» A note has been added following
§ 5303.344 to stress the need for lead
agencies to adopt a process for ensuring
the effective transition of children from
the program under Part H to preschool
services under Part B of the Act.

* The requirements regarding
“personnel standards” (§ 303.380) have
been changed to reflect the comments
received on the regulations for both this
part and Part B of the Act.

7 Subpart E (Procedural Safeguards)

The procedural safeguards prov isions
in the NPRM have been reorganized and
new provisions have been added to
address the comments receised. Some of
the changes that have been made are’

¢ The requirements on native
language that are in the Part B
regulations (34 CFR Part 300) have been
incorporated into the regulations for this
part and expanded (§ 303.403{b)}. The
following other provisions from the Part
B regulations have been added to this
pert witk adaptations: Purental consent
{§ 303.404), surrogate parents (§ 303.405).
and parental rights in administrative
hearings (§ 303 422).

» The confidentiality of informaticn
requirements under Part B (34 CFR
300.560 through 300.576) have been
adopted (and referenced) as the
proce dures for States to follow under
Part H (see § 303.460). A note has been
added following that section to clarify

that the regulations in 34 CFR Part 90
(Privacy Rights of Parents and
Students), which are ted by
reference in the Part B tislity
regulations, also apply to Part H.

* The provision in the NPRM that
gave States the option of adopting the
procedural safeguards under Part B,
adopting selected parts of the Part B
safeguards and developing new

n?uiml by Part H, or estab) new
safeguards has been changed to limit the
options to (a) adopting the due process
procedures in Part B (34 CFR 300.508
through 300.513), ot (b) developing new
impartial procedures for resolving
individual child complaints under this
part.

8 Subpart F (State Administration)

‘The provisions on Staie
sdministration hava been reorganized
and axpanced. They now include:

» Requirements adapted from EDGAR
regarding lead sgency procedures for
resolving complaints (including systemic
complaints).

¢ Clarifying provisions related to
financial matters, including sections on
fees (§ 303.521), identification and
coordination of resources (§ 303.522).
interagency agreements (§ 303.523), and
payor of last resort (§ 303.527).

* A new § 303.500 hat been added to
tlarify that lead agencies may use funds
under this part for administering the
State's early intervention program.

9. Subpart G (State Interagency
Coord .ating Council)

The subpart on the Council has been
reorganized and expanded to address
the comments received. The following
are some of the changes that have been
made:

¢ Clar:fying notes have been added to
the sections on establishment and
composition of the Council (§§ 303.601
end 303 602).

* The provisions related to the
cond~t of Council meetings {§ 303 603)
have been expanded.

¢ The functions of the Council have
been expanded to clarify that the
Counc.l plays an important role in
ensuring the effertive implementation of
this part within each State, especially in
identifying and developing policies and
prccedures for coordinating payments
for services, and promoting interagency
agreements (§§ 303.650 through 303.653)

D. Use of Notes io the Regulations

In the text of these final regulations. &
senes of notes has been included
follow:ng selected sections. Thcse notes
provide explanatory material or
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suggestions for meeting specific legal
requirements. Where a note sets forth o
permissible course of action, a Siate
may either rely upon the note or take
any other course of action that meets the
applicable requirements.

Executive Order 12008

Part H recognizes the unique and
critical role that families play in the
development of infants and toddlers
who are eligible under this Part. It is
clear, both the statute and the
legislative history of the Act, that the
Congress intended for families to play
an active, collaborative role in the
planning and provision of early
intervention services. Thus, these
regulations, which are consistent with
the requirements of Executive Order
12006—The Family—should have a
positive impact on the family, because
they strengthen the authority and
encoursge the increased participation of
parents in meeting the sarly intervention
needs of their children.

Executive Order 12812

These final regulations have been
developed (1) to be responsive to the
overarching request by hundreds of
commenters that more guidance be
provided in all major areas under this
part, and (2) to be consistent with the
principles of Executive Order 12612—
Federalism. Every effort has been made
to ensure that, to the extent possible,
each State has the authority and
flexibility to implement the provisions of
this part in accordance with that State's
own unique situation; and that decisions
related to the planning, development,
and implementation of the statewide
system of early intervention services
remain with the State.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12281. They are not classified as major
because they do not meet the criteria for
major regulations established in the
order.

Intergovernmental Review

This program {s subject to the
requirements of Executive ~  »r 12372
and the regulations in 34 CFR part 79.
The objective of the Executive Order 1
to foster intergovernmental partnership
and a strengthened Federalism by
relying on processes developed by State
and local governments for coordination
and review of proposed Federal
financial assistance.

In accordance with the order, this
uccument {a intended to provide early
notificetion of t*e Department's specific
plans and actions for this program.

154

—

Asecsoment of Educational Impact

In the NPRM, the Secretary requested
comments on whether the
regulations would transmission
of information that is gathered by
any other agency or suthority of the
United States.

Based on the response to the NPRM
and on its own review, the Department
has determined that the regulaiions in
this document do not require
transmission of information that is being
gathered by or is availsble from any
other agency or authority of the United
States.

List of Subjects in 3¢ CFR Part 33

Education, Education of the
handicapped, Grant program sducation,
medical personnel. State educational
sgencies.

Dated: May 12, 1080.

{Catulogue of Federal Domestic Assistance
Number 84.181; Early Intervention Programs
for infents and Toddlers with Handicaps)
Lauro F. Cavazoe,

Sacretary of Education.

The Secre::{ amends Titie 34 of the
Code of Feders] Regulations by adding a
new Part 303 to read as follows:

Subpert A—General
Purpose, Eligibility, and Othor General
Provisions

Sec.

3031 Purpose of the early intervention
prograp: for infants and toddlers with
handiceps.

33.2 Eligible sapplicants for an sward.

303.3 Activities that msy be supported
under this part.

3034 Applicable regulations.

Definitions

3035 Act
303.6 Case manugement.
303.7 Children.
303.8 Council.
3039 Days.
303.10 Developmentas! delay.
303.11 Barly intervention program.
303.12 Early intervention services.
303.13 Heslth services.
303.14 [SP.
30315 Include: including.
303.18 Infants and toddlers with handicaps.
30317 Multidisciplinary.

Parent.

303.18
Policies.
Public agency.
Qualified.
State.
Transportation.
EDGAR definitions that applv.

e ——

Subpart D—8tate Appliostien Ser a Grant

Genevel Requisemente

g..:: m of sseistance.
State’s application or etatement of :
A3Surances.

Public Pasticipetion
303110 Ceneral requirements and timelines
for tion.

hesrings.
303113 Reviewing and reporting on public

Statement of Assurences

303.120 General.
03121
30122
303.123
3031
308.128
303.136 Peyor of last resort.

303127 Assurance regarding expenditure of
funds.

General Roquirements for a State Application

303.140 General.
303141 Information about the Council.

303.143 Aseurancs regarding wee of

203.144 Deecription of wee of funds.

303.148  Information about public
participation.

303.146 Equitable distribution of resources.

Specific Application Requirements for Years

Oue Through Five and Thereafter

303.147 ton requirements for he
first second years.

303.148 Third yn:‘uppuuﬂm

303.149 Waiver of the policy adoption
requirement for the third year.

303.130 Pourth ysar applications.

303.151 States with mandates es of
September 1, 1068 to serve children with
bandicape from birth.

303152 Applications for year five and each
yoar theresfier.

Application Requirements for Years Four,
Five, and Thereafler Related %0 Components
of s Statewide System

m.lﬁ State definition of developmental

elay.

303.161 Centra! directory.

303.162 Timetables for serving all eligible
children.

303.163 Public swareness program.

303164 Comprehensive child find system.

303.105 Evaluation, assessment, and
nondiscriminatory procedures.

303.106 Individualized fomily service plans.

303.167 Comprebensive system of personnel
development (SCPD).

303168 Personnel standards.

303.100 Procedural safeguards.

303170 Supervision and monitoring of

programs.

303171 Lead agency procedures f-
resolving complsints.

303172 Policies and procedures reisted .o
financial matters.
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Insert between pages 154 and 155, Appendix E, in Strengthening the Role of Families in
States’ Early Intervention Systems.

390173 Interageney agresmenis: resclulion
of individesl

30178
Participetion by the Secsetery of the Interier

308180 Wcﬁhmd&
Interior for assistance.

Subpart O—Precedures for Maling Grants

% Slates

200360 Por:wula for State allocations. .
903301 Distribution of sllotments from ace-

903208 Minimum grent that a Siate may

300308 Payments to the Secretary of the
Interior.

300.30¢ Puyments 0 the juriadictiens.

Subpart D=Program and Servise

Compansnts of 8 Siatowide System of
Sarty intorvention Serviess

Gesesal
203.500 State definition of developmental

delay.

303.301 Csntral directory.

308302 Timetsbles for serving all sligible
children.

ideatifiration and Evaluation

903530 Public awarensse

child Bind systen.

303.348 Responsibility and accountability.”

Perscanel Training sad Standards

303380 Comprehensive systam of personnel

303.381 Personnal standards.

Subpert E—Procedural Safeguards

Genersl

303.400 General responsibility of lead

. agency for safeguards.
303.401 Definitions of consent, native

language. and personally identifiable

information.

303.402 Opportunity to examine records.
303.403 Prior notics: native language.
303.40¢ Perent consent.

303.408 Surrogsis parents.

bmpartial Procsdures for Resolving Individual
Child Complaints
303.420 Administrative resolution of
individual chilé complaints by an
decision-maker

impartial X
303421 Appununent of an impartial person.
300.422 Parent rights in a-iministrative

303433 Caavenisnse of procecdiags:
thnelines.

programs.
Lead Ageacy Procedures fer Resslving
308019 procedures.

Use of Punds for Siate Administration
300.580 Use of funds by the lead agency.

Subpart G—8tate interagency Coordinating
Counell

Gensmal

303000 REstablishment of Council.
308.001 Composition.

303002 Use of funds by the Council
303.008 Moestings.

303.00¢ Conflict of interest.

Puactions of tho Council

303,050 General.

303.851 Advising and assisting the lsad
agency in its administrative duties.

303882 Applications.

303.853 Annual report to the Secretury.

Existing Councile

303,670 Use of existing councils

Autherity: 20 U.S.C. 1471-1483, unlsss
otherwise noted.

Subpart A—Qenersi

Purpoes, Eligibility, and Other General
Provisions

§303.1 Purpose of the early intervention

program for infents and toddiers with
handiceps.

The purpose of thia part is to provide
financial assistance to Statas to—
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Punds under this part may be used for
the Jollowing activities:

(a) To plan, develop, and implement &
statewide system of early intervextion
services for children eligibla under this
part and their families.

(b) For direct services for eligible
children and their fumtlies that are not
otherwise provided frain other public or
private sources.

(c) To expand and improve on
services for eligible childran and their
families that are otherwise available,
consistent with § 303.52.

{Authority: 20 UA.C 1473, 1479)

§303.4 Applicable regulstions.
thi(:) The following regulations apply to

part:

(1) The Education Department
General Administrative Regulations
(EDGAR), including—

(i) Part 78 (State Administsred
Programs), except for § 78.103,

(ii) Part 7t7.l(D¢ﬂniﬁon; that Apply to

Programs

(iii) Part 79 (Intergovernmental
Review of Department of Education

and Activities);

(iv) Part 80 (Uniform Administrative
Requirements for Grants and
Cooperative Agresments tn State and
Local Governments);
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(v) Part 01 (Grants and Cooperative
) Agreements under the General
Eaucation Frovisions Act); and
(vi) Pext 88 (Governmentwide
Debarment .)n:nd Suspension |Non—Md
procurement Governmentwide
Raquhmu %oz Drug-Free Work Place

(Gmm
tions in this Part 303.
'ﬂn regulations in 34
mmm\.uummmsnmfu
Education of Handicapped Children):
llmstMmd

§§ 300.581 through 300.388.
(b) In applying the regulations cited in
punmphl( sllud(n)mof this

edmtlon means "sarly lntnrnnﬂon
servicas" under this part.
(Authority: 20 U.S.C. 1401-1418; 1420: 1483)

Agpregats amount (§ 303.200(b)(1))
requiremen

Appropriats

the Stats (§ 303.901(a)(1))
Assessment (§ 303.322(b)(2))
Consent (§ 303.401(a))
lvhoqnmwm::d intensity :l Md)(z)(i))
From the pmfoodon

Highest requirements in the State
spplicable to a profession or discipline
(§ 303.301)(s(2))
!lndeuund family service plan and IFSP
(

303.340(b))

Impartial (§ 303.421(b))

Location (§ 303.3e4(d){2)(ii))

Method (§ 303.344(d)iii))

Native language (§ 303.¢21(b))

Personaily identifiable (§ 303.401(c))
Prnimary nlcrnl sources {§ 303.321(d)(3))
Profession or discipline (§ 303.361(s)(3))
Specinl definition of “infants and toddlers’
(8 303.2L0{b)(2))

Special Jefinilion of “State™
{§ 303.200(b)(3))

State approved or recognizc cerificstion,
licensing, repstration, or other comparable
requirements (§ 303.361(a)(4))

Statemant of assurances (§ 303.120)

§303.8 Act

As used in this part, “Act” means the
Education of the Handicapped Act.
(Authority: 20 US.C. 1401 ¢f seq.)

§303.¢ Case mansgement.

(a) General. (1) As used in this part,
“case management” means the activities
carried out by a case manager to assist

and onobhochﬂdllﬂbhmduthh
Fehtn. rocedarsi safoquunie. |
services that arw suthorized to be
provided under the State's early

intervention

(2) Bach child sligible under this part
and the child’s family must be provided
with oae case mansger who is
responsible for—

® Co;rn\ﬂuﬂn. all services ecross

agency

(ii) Serving as the single point of
contact in helping parents to obtain the
) Case mansgement 1 on sct

management is an active,
rents of tagble
guining access to the sarly
intervention services and other services
identified in the individualined family
service plan;

(ii) Coordinating the provldon of early
intervention services and other services
(such es medical services for other than
disgnostic and evaluetion purposes) that
the child needs or is being provided:

(ili) Facilitering the timely celivery of
evailable services; and

{iv) Continuously seeking the
eppropriate services and situations
necessary to benefit the development of
each child being served for the duration
of tha child's eligibility.

(b) Specific case management
activities. Case mansgement activities
include—

(1) Cootdinating the performance of
evaluations and assessments;

{¢) Fecilitating and participating in the
development, review, and evaluation of
individualized family service plans:

(3) Assisting families in identifying
available service providers:

(4) Coocdlmnn%lnd monitoring the ,

doli;uy of evaila
(3) Informing families of the
availability of edvocacy services:

(0) Cootdimﬁng with medical and
health

{71 Facilitating the dwolo.,...ent ofa
transition plan to pre-school services, if
apcropriete.

(¢) Zmployment and assignmunt of

case runagers. (1) Case managers may
be employed or assigned in any w 2y
thet is permitted under State law, so
long us it is consistent with the
requirements of this pa

(2) A State's pollclu lnd procedures
for implementing the statewide system
of early intsrvention services must be
designed and implemented to ensure
thet case managers are able to
effectively carry out on an intsragency
basis 'he functione and services listad
under paragraphs (a) and (b) of this
section.

i

—

(d) Qualifications of case managers.
Case managers must be persons who,
S L

emonstrat an
undszatanding about—

(1) Infants and toddlers who are
eligible under this part;

(2) Part H of the Act and the
regulations in this part: and

(3) The nature and scope of services
availeble under the State's early
intervention program, the system of
paymaents for services in ﬂnsuu and
other pertinent information.

Authority: 20 US.C. 1472(2))
Note If States have :l..:: case
steme, tes IBAY use or
w.;’cm 00 long o8 M’m
corziicnt with the requirements of this part.

§ 303.7 Children.

As used in this part, “children™ meens
“infants and todnLn with hendiceps”
as that term is defineq in § 303.16.
(Authority: 20 U.S.C. 1472(1))

§303.8 Counoll.

tboA; mdhln this pln.gnncﬂ” means
tate Interagency Coordinating
Council.

(Authority: 20 US.C. 1472(4))

§303.9 Deys

As used in this part, “days” means
calendar deys.
(Authority: 20 U.S.C. 1471-1488)

§303.10 Developmental delsy.

As used in this part, “developmental
delay” has the meaning given to thet
term by a State under § 303.300.

(Authority: 20 U.S.C. 1472(3))

§303.11 Early intervention program.

As used in ihis part, “sarly
intervention program” means the total
effort in a Stete that is directed at
meeting the needs of children eligible
under this part and their families.

(Authority: 20 US.C. 1411 et. seq.)

§ 303.12 Early intervention services.

(a) General. As used in this part,
“early intervention services” means
services that—

(1) Are designed to meet the
developmental needs of each child
eligible under this part and the needs of
the family releted to enhancing the
child’'s development;

(2} s\re selected in colleboration with
the pa.ents:

(3) Are provided- -

(i) Under public supervision;

(i) By “qualified” personnel, as
defined in § 303.21. including the types
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of perscanal listed in paragraph {e) of
this section.

{i1i) 1a conformity with an
individualized Im‘:llnr service plan; and

(iv) At no cost, unless, subject to
§ 303.520(b){3). Fedaral or State law
provides s system of payments by
families, including ¢ schedule of sliding
fees: and

(4) Meet the standards of the State,
including the requirements of this part.

(b) Location of services. To the extent
spproprists. & dy intervention services
must be provided in the types of settings
in which infants and toddlers without
handicaps would participate,

(c) General role of service providers.
To the extent sppropriate, service
providers in each ares of sarly
intervention services included in
paragraph (d) of this section are
responsible for—

{1) Consulting with parents, other
service providers, and representatives of
appropriste community agencies to
ensure 1t « effective provision of
services in that ares;

(2) Trainirg parents and others
regarding the provision of those
services; and

(3) Farticipating in the
multidisciplinary team’s sssessment of s
child and child's family, and in the
developmant of integrated goals and
outcomes for the individualized family
service plan.

(d) Types of services; definitions.
Following are types of services included
under "early intervention services.” and.
if sppropriste, definitions of those
services:

(1) “Audiology” includes—

(i) 1dentification of children with
suditory impsirn:ent, using at risk
criteris and sppropriate sudiologic
scree: techniques:

(i) Determination of the range, nature,
and degree of hearing loss and
communication functions, by use of
sudiological evaluation procedures;

(iii) Referral for medical and other
services necessary for the habilitation or
rehabilitation of children with suditory
impsirment;

(iv) Provision of suditory training,
aural rehabilitation, speech reading and
listening device orientation and training.
and other services;

(v) Provision of services for
prevention of hearing loss; and

(vi) Determination of the child’s need
for individual amplificetion, including
selecting, fitting, and dispensing
appropriate listening and vibrotactile
devices, and evaluating the
effectiveness of those devices.

{2) “Cass management services”
means assistance and services provided
by a case manager to & child eligible

Foderal Register / Vol. 54, No 119 / Thursday, June 22, 1969 | Rules and Regulations

under this part and the child's family
that are in sddition to the functions and
activities included under § 303.8.

(3) “Family training. counseling. and
homs visits” means services provided.
as appropriats, by soclal ers,
pcycholofau. and other qualified
personnel t0 assist the family of s child
eligible under this part in understanding
the special needs of the child and
echancing ths child's development.

(4) “Health services” (See § 303.13).

(5) “Medical services only for
diagnostic or svaluation purposes”
means services provided by s licensed
physician to determine a child’s
developmental status and need for early
intervention setvices.

{6) “Nursing services” includes—

(i) The assessmant of bealth status for
the purpose of ‘rmvidina nursing care,
including the identification of patterns
of human response to actual or potential
health problems;

(ii) Provision of nursing care to
prevent health problems. restore or
improvs functioning, and promote
optimal health and development; and

{iii) Administration of medications.
treatmaents, and regimens prescribed by
a licensed physician.

{7) “Nutrition services” includes—

{i) Conducting individual assessruents

iN—

(A) Nutritiopa} history and dietary
intake:

(B) Anthropometric, biochemical, and
clinical varisbles:

{C) Feeding skills and feeding
problems; and

{D) Food habits and food preferences;

(ii) Developing and monitoring
appropriste plins to address the
nutritional needs of children eligible
under this part, based on the findings in
paragraph (b){7){i) of this section; and

(1ii) M aking referrals to spproprists
community resources to carry out
nutrition goals.

{8) "Occupational therapy” includes
services to sddress the functional needs
of a child relat~ to the performance of
self-help skills, adaptive behavior and
play. and sensory, motor. and postursl
development. These services are
designed to improva the child's
functional sbility to perform tasks in
home. school, and community settings,
snd include—

(i) Identification, assessmeat, and
iptervention;

(ii) Adeptation of the environment,
and selection. design and fabrication of
sssistive and orthotic devices to
facilitate development and promote the
acquisition of functional skills: and

(iii) Prevention ot minimization of the
impact of initial or future impairment,

delay in development, or loss of
functional ability.

{9) "Physical therapy" includes—

{i) Rcreening of infants and toddlers to
identiry movement dysfunction:

{1i) Obtaining, interpreting, and
integrating information appropriats to
program planning. to prevent or
slleviats movement and
related functional ems; and

(iit) Providing services to prevent or
slleviate movement dysfunction and
related functional problems.

(10) "Psychological services”
includes—

(i) Administering psychological and
developmental tests, and other
ssseasment procedures;

{i1) Interpreting assessment results;

(iif) Obtaining. integrating. and
interpreting information sbout child
behavior. and child and family
conditions relsted to leamning, mental
health, and development; and

(iv) Planning and managing a program
of psychological services. including
psychological counseliag for children
and parents, family counsaling,
consultation on child development,
parent training, and education programs.

(11) “Social work services” includes—

(i) Making home visits to svaluate &
child's living conditions and patterns of
parent-child interaction;

(it) Pre s peychosocial
developmental assessment of the child
within the family context;

(iti) Providing individual and family-
group with parerts and other
family members. and appropriste social
skill-bullding activities with the child
and parents;

(iv) Working with those problems in &
child’s and family’s living situation
(home, community, and any center
where early intervention services are
provided) that affect the child’s
maximum utilization of sarly
intervention sarvices: and

{v) ldentifying, mobilizing, and
coordinating community resources and
services to enable the child and family
to receive maximum benafit from early
intervention services.

(12) “Special instruction” includes—

(i) The design of learning
environments snd sctivities that
promote the child's acquisition of skills
in & variety of developmental aress,
including cognitive processes and social
interaction;

{il) Curriculum planning. including the
planned interaction of personnel,
materials. and time and space, that
lesds to achleving the outcomes in the
palau:... individualized family service
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(iii) Providing families with
information, skills, and support related
to anhancing the skill development of
the child: and

(iv) Working with the child tv enhance
the child's development.

(13) “Speech-language patholugy"
includes—

{i) Identification of children with
communicative or oral pharyngeal
disorders and delays in development of
communication skills, including the
diagnosis and appraisul of specific
disorders and delays in those skills;

(ii) Referral for medical or other
professional services necessary for the
habilitation or rehabilitation of children
with commur:icative or oral pharyngeal
disorders and delays in development of
communication skills; and

(i) Provision of services for the
habilitstion, rehabilitation, or
prevention of communicative or oral
pheryngeal disorders and delays in
development of communication skills.

(14) “Transportation” (see § 303.23).

(¢) Qualified personnel, Early
intervention services must be provided
by qualified personnel, including—

(1) Audiologists;

(2) Nurses:

(3) Nutritionists;

(4) Occupational therapists,

(5) Physical therepists;

(8) Fhysicians:

(7) Psychologists:

(8) Social workers;

(9) Special educators; and

(10) Speech and language pathologists.

{Authonty" 20 U.S.C. 1472(2))

Nota 1: With respect to the requirement in
paragrsph (b) of this secuon, the appropr:ate
locatian of services for some infsuts and
toddlers might be a hospital setting—during
the period in which they require extensive
ruedical intervention. However, for these and
other ehig:ble children. it 1s umportant that
efforts be made to provide early intervention
services in settings snd fscilities that do not
remove the children from natural
environments (e.g, the home. day care
centers, or cther community settings). Thus, it
is recommendad that services be community-
based. and not isolate an elig:hle chuld or the
cluld's famly toom settings or achivities in
which children without handicaps wou!d
participote.

Note 2: The hst of services in paragraph (d)
of this section is not exhavstuve and msy
include other types of services, such 88 vision
services. and the provision of respite and
other family support services. There also are
other types of personnel who may provide
services under thig part, including vision
specialists. paraprofessionals. and parent-to-
parent support personnel.

§ 303.13 Health services.

(a) As used in this part, "health
services" means services necessary to
enable a child to benefit from the other

asrly intervention services under this
part & tha time that tha child is
receiving the other aarly intervention
services.

(b) Tha term includes—

(1) Such segyiaes as clean intermittent
catheterization, tracheutomy care, tube
feeding. the changing of dressings or
osteotomy collection bags, and other
health services; and

(2) Consultation by physicians with
other service providers concerning the
special health care needs of eligible
children that will need to be addressed
in the course of providing other early
intervention gervices.

(c) The term does not include the
following:

(1) Services thut are—

(i) Surgical in nature (such as cleft
palate surgery, nuﬁry for club foot, or
the shunting of hydrocephalus); or

(i) Purely medical in nature (such a3
hospitalization for management of
congenital heart aiiments, or the
prescribing of medicine or drugs for any
purpose).

(2) Devices necessary to control o:
treat & medical condition.

(3) Medical-health services (such as
immunizations and regular “well-bab, "
care) that are routinely recommended
for all children.

(Authority: 20 U.S.C. 1472(2))

Note: The definition in this section
distinguishes between the health sersices
that are required under this part, and ths
medical-health services that are not reqr  d.
The IFSP requirements in Subpart D pro =
that, to the extent appropriate. these othe:
medical-health services are to be included in
the IFSP, alorg with the funding sources to be
used in pay'rg for ths services. Identifying
these services in the IFSP does not impose an
obligation to provide the services if they are
otherwise not required 1o be provided under
this part. (See § 303.344(e), and the note
following that section )

§303.14 IFSP,

As used in this part, "IFSP" means the
individualized family service plan. as
that term is defined in § 303 340(1)
(Authaiity. 20U S.C. 1477)

§303.15 Include; including.

As used in this part, "include” or
“including” means that the items named
are not all of the possible i{ems that are
covered whether like or unlike the ones
naraed.

(Authority 20U.SC 1484)
§303.16 infants and toddiers with
handicaps.

(a) As used in this part, “infants and
toddlers with handicaps” means
individuals from birth through age two
who need early intervention services
because they—

(1) Are experiencing devalopmental
delays, a8 maasured by q:rropmn
diagnostic instruments and procedures
in one or more of the following areas:

(i) Cognitiva development;

(ii) Physical davelopment, including
vision and he

(iii) Language and speech
development;

{iv) Psychosocis! development; or

(v) Self-help skills; or

(2) Have & diagnosed physical or
mental condition tha* hus a high
probability of resulting in developmental
delay.

{b) The term may also include, ot o
State’s discretion, children from birth
through age two who are at risk of
having substantial developmental
delays if early intervention services are
not provided.

(Authority: 20 U.S.C. 1472(1))

Note 1: As used in paragraph (e)(2) of this
section, “high probahilicy” is not intended t~
be viewed as & statistical tsrm. Rather, the
phrase “have a diagnosed physical or menta)
condition that has & high probability of
resulting in developmental dslay™ applies to
conditions with known stiologies and
developmental uences. Examples of
these conditions include Down Syndrome
and other chromosomal abnormalities,
sensory impairments, including vision and
bearing, inborn errors of mstabolism,
microcephaly, severe attachment disorders,
including failure to thrive. seizure disorders.
and fetai alcohol syndrome.

Note 2: With respect to paragraph (b) of
this section, children who are at risk may be
oligible under this part if « Stats slecta to
extend services to that population, sven
though they havs not been identified asg
hsndicapped.

Under this provision, States have the
authority to defins who would be “at risk of
having substantia! developmental delays if
sarly intervention services are not provided.”
In defining the “at risk" population, States
may include well-known biolog.cal and cther
factors that can be identified during the
neonatal period, and that plece infants “at
risk" for developmental delay. Commonly
cited factors relating to infants include lnw
hirth weight, respiratory distress as a
newborn, lack of oxygen, hrain hemorrhage,
and infection. It should be noted that these
factors do not predict the presence of o
barrier to devslopment, but they may indicate
children who are et higher risk of
developmental delay then children without
these problems.

§303.17 Muitiowcipiinary.

As used in this part,
“multidisciplinary” means the
involvement of two or more disciplines
or profr-~:~ng in the provision of
integrat . .d coordinated services,
including evaluation and assessment
activities in § 303.322, and development
of the IFSP in § 303.342.
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{Authority: 20 U.S.C. 1476(b)(3). 1477(a})

§303.10 Parent.

As used in this part, “parent” means a
parent, a guardian, 7 )erson acting as a
parent of a child, or . surrogate parent
who has been appointed in accordance
with § 303.405. The term does not
include the State if the child is & werd of
the State.

{Authority: 0 US.C. 1477)

Nots: Ths term “parent” has been defined
to include lcu:. in the place of
parent, such as & parent or stepparent
mmm.mﬂ:..umn 88 persons
who are legally responsible for the child'a
welfare. The definition in this section is
identical to the definition used in the Part B
regulations (34 CFR 300.10)

§303.19 Pelicies.

{a) As used in this part, “policies”
means State statutes. ations,
Governor's orders, directives by the lead
agency. ot other written documents that
represent the State’s position concerning
any matter covered under this part.

({;) State policies include—

(1) A State’s commitment to develop
and implement the statewide system
(see § 303.148);

(2) A State’s definition of
“developmental delay” (see 303.303).

(3) A State’e position regarding the
provision of services to children who are
atrisk

(4) A statement that—

(i) Provides that, subject to
§ 303.520(b)(3), services under this part
will be provided at no cost to parents,
except where a system of payments is
provided for under Federal or State law;
and

(ii) Sets out what fees (if any) will be
charged for early int.rvention services.
and the besis for those fees:

(5) A Stete's standards for personnel
who provide services 1o children eligible
under this part (see 303.361);

{6) A State's position and procedures
related to contracting or making other
arrangements with service providers
under Subpart F; and

(7) Other positions that the State has
adopted related to implementing any of
the other requirements under this part.

(Authority: 20 U.S.C. 1471-1485)

§303.20 Public agency.

As used in this part, "public agency”
includes the lead agency and any other
political subdivision of the State that is
responsible for providing early
intervention services to children eligible
under this part and their families.

{Authority: 20 US.C. 1471-1485)
§303.21 Quatfied

As used in this part, "qualified”
means that a person has met State

approved or recognized certification.
licensing, registration, or other
comparable requirements that apply to
the area in which the person is
providing early intervention services.

(Authonity: 20 U.S.C. 1472(2])

Nots: These regulations contuin tha
following provisions relating to a State's
responsibility to ensure that personnel are
qualified to provids sarly intervention
services:

1. Section 303 12{a)(4) provides that eurly
intervention services must meet State
standards. This provision implements a
requiremant that is similar to a longstanding
provision undar Part B of the Act (Le., that
the State educutional agency establish
standards and snsure that those standards
are currently met for all programs providing
speclal education and related services).

2. Section 303 12(a)(3)(ii) provides that
aarly intervention services must be provided
by qualified personnel.

3. Section 303.361 requires States to
establish policies and procedures related to
personne! standards.

§20322 State.

Except as provided in § 303.200{b){2).
“State” means sach of the 50 States,
Puerto Rico. the District of Columbia.
and the jurisdictions of Guam, American
Samoa., the Virgin Islands, the Republic
of Palau, and the Commonwealth of the
Northern Mariana Islands.

(Authonty. 20 U.S.C. 1402(a)(8))

§303.28 Transportation.

As used in this part, “transportation”
includes the cost of travel (e g., mileage.
or travel by taxi, common carrier, or
other means) and related costs (e.g..
tolls and parking expenses) that are
necessary to enable a child eligible
under this part and the child's family to
receive early intervention services.

{Authority 20 U.S.C. 1472(2))

§303.24 EDGAR definitions that apply.

The following terms used in this part
are defined in 34 CFR 77.1:

Apphicant
Award
Centract
Department
EDGAR
Fiscal year
Grant
Gruntee
Grant penod
Pnvete
Public
Secretary

[Authority: 20 U.S.C. 1471 ef seq.)

Subpart 8—State Appiication for a
Grant

General Requirenients

§303.100 Conditions of sseistance.

(a) In order to receive funds under this
part for any fiscal year. a Stats shall—
(1) Have an approved application that

contains the information required in this
subpart for the year in which the State is
spplying: and

(2) Have on file w..n the Secrctary the
stetement of assurances required under
§4 903.120 through 303.127.

(b} For years one through five. a State
must submit an annual application.
Thereafter. a State may submit a three-
year application.

(Authority: 20 U.S.C. 1478)

§303.101 MHow the Secretary
a State’s application or statement 01
S00Urances.

The Secretary follows the pro  lures
in 34 CFR 300.580 through 300.5; >efore
disappro a State’s applicatl, . or
statement of assurances submiited
under this part.

(Authority: 20 U.S.C. 1478)
Public Participation

§303.110 General requirements and
timelines for public participetion.

(a) Before submitting to the Secretary
its epplication under this part, and
before adopting a new or revised policy
that is not in its current application. a
State shall—

(1) Publish the application or policy in
& manner that will ensure circulation
throughout the State for at least a 80-day
period, with an opportunity for comment
on the application or policy for at least
30 days during that period;

(2) Hold public hearings on the
application or policy during the 80-day
period required in paragraph (a)(1) of
this section; and

(3) Provide adequate notice of the
hearings required in paragraph (a)(2) of
this section at least 30 days before the
dates that the hearings are conducted.

(b) A State msy request an exemption
from the timelines in paragraph (a) of
&il section if the State can demonstrate

at—

(1) There are circumstances that
would warrant such an exception; and

(2) The timelines that were followed
provided an adequate opportunity for
public participation and comment.

(Authority: 20 U.S C. 1478(a){4))
§303.111 Notice of public hearings and
opportunily to comment.

The notice required in § 303.110{a)(3)
must—
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(e) Be published in newspapers or
announced in other media, or both, with
coverage adequate to notify the general

ublic throughout the State about the
gnrlnga and cpportunity to comment on
the spplication or policy; and

(b) Be in sufficient detail to inform the
public about—

(1) The purpose and scope of the State
application or policy, and its
relationship to Part H of the Act;

(2) The length of the comment period,
and the date, time, and location of each
hearing; and

(3) The procedures for providing oral
commen's or submutting written
commenta.

(Authonty: 20 US.C. 1478(a){4)(A))

§ 303.112 Public hearings.

Each State shall hold public hearings
in a sufficient number and et times and
places that afford interested parties
throughout the State a reasonable
opportunity to participate.

(Authority: 20 U.S.C. 1478(a)(4))

§303.113 Reviewing and reporting on
public comments received.

(a) Review of comments. Before
adopting its applicaticn, and before the
adoption of a new or revised policy not
in the application, the lead agency
shall—

(1) Raview and consider all public
comments; and

(2) Maka any modifications it deems
nccessary in the application or policy.

(b) Reporting on comments to the
Secretary. In submitting the State's
application or policy to the Secretary.
the lead agency shall include—

(1) A summary of the public comments
received as a result of the activities
required in §§ 303.110 through 303.112;

(2) The State’s responses to those
comments; and

(3) Copies of news releases,
advertisements, and announcements
nsed to provide notice.

{Authority: 20 U.S C. 1478(a))
Statement of Assurances

§£303.120 General

(a) A State's statement of assurances
must contain the information required in
$§ 203.121 through 303.127.

(b) Unless otherwise required by the
Secretary, the statement is submutted
only once. &nd remains in effect
throughout the term of a State's
participation under this part.

(c) A State may submit e revised
statement of assurances if the statement
is consistent with the requirements in
§$ 303.121 through 303.127.

(Authority 20 U S.C. 1478(b))
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§303.121 Reports and recorde.

The statement must provide for—

(a) Making reports in such form and
containing such information as the
Secretary may require; and

(b) Keeping records and affording
access to those records as the Secretary
may find necessary to assure
compliance with the requirements of this
part, the correctness and verification of
reports, and the proper disbursement of
funds provided under this part.
(Authority: 20 US.C. 1478(b)(4))

§303.122 Control of funde and property.

The statement must provide assurance
satisfactory to the Secretary that—

() The control of funds provided
under this part, and title to property
acquired witk those funds, is in e public
agency for the uses and purposes
provided in this part; and

(b} A public agency administers the
funds and property.

(Authonty. 20 U.S.C. 1478(b}(3))

§ 303.123 Pronibition against
commingling.

The statement must include an
assurance satisfactory to the Secretary
that funds made available under this
part will not be commingled with the
State funds.

(Authority: 20 U.S.C. 1478(b){5)(A)

Note: As used in this part, “commingle”
means deposting of recording funds ina
general account without tha ability to ider.tify
each spec:fic source of funds for ary
exp~:ndi3:re. Under that nnnnm’eﬁnétion. n
18 clear that commngling is prohibited.
However, 10 the extent that the funds from
eact of & series of Federal, State. local. and
privata fur.ding sources can be identfied—
with 8 clear audit trail for aach source—it ig
appropriate for those funds to be
consolidated for carrying out & common
purposs. In fact, a State may find it assential
to set out a funding plan thet incorporates,
and accounts for. all sources of funds that
can be targeted on a given activity or
function related to the State’s early
in‘ervention program.

Thus, the assurance in this section is
satisfied by U« use of an accounting sy<tem
that includes 1n “audit trad" of the
expenditure oi funds awarded under this
part. Separate t.ank accounts are not
required.

{ 303.124 Prohdition against supplanting.

(a) The statement must include an
assurance satisfactory to the Secretary
that Federal funds made available under
this part will be used to supplement and
increase the level of State and local
funds expended for children eligible
under this part and their families and in
no case to supplant those State and
local funds.

(b) To meet the requirement in
paragraph (a) of this section—

[}
~n
-

(1) The total amount of State and local
funds budgeted for expenditures in the
current fiscal year for early intervention
services for children eligible under this
part and their families must be st least
equal to the total amount of State and
local funds actually expended for early
intervention services for these children
and their families in the most recent
preceding fiscal year for which the
information is available. Allowance may
be made for—

(i) Decreases in the number of
children who are eligible to receive
early intervention services under this
part; and

(il) Unusually | amounts of funds
expended for such long-term purposes
as the acquisition of equipment and the
construction of facilities; and

(2) Funds under this part must not be
uged to displace State or local funds for
any particular cost.

(Authority: 20 U.S.C. 1478(b){5)B))

Note: Tha nonsupplanting requirement in
thus section prohibits a Stata from
supplanting State and local funds on sither
an aggregate basis or for a given axpraditure.
Thus, under Part H, whather aupplanting has
occurred is gvaluated on the basis of two
tests. aa follows:

(1) First, whather State and local
expenditures budgeted for the current fiscal
year for aarly intarvention services are at
least equal to axpenditures from the most
recent fiscal yaar for which they are
availabla. (This means thet if « State spent
$1.000.000 for early intervantion services in
FY-1, tha State must budget at least
$1.000.000 in FY-2, unless one of the
conditions in paragraph (b)(3) of this section
applies.).

(2) Second, whether Part H funds are used
to pay for & particular activity thet was
previously supported with Stats or local
funds. Thus, f & hospital-based project was
supported entirely by State and local funds in
FY-1. Part H funds could not be used 1o
support that project in FY-2. However. to the
extent that new services are added to the
hospital project in FY-2, those new services
could be paid for with Part H funds.

§303.126 Flecal control,

The statement must provide assurance
satisfactory to the Secretary that such
fiscal control and fund sccounting
proce Jures will be adopted as may be
necessary to assure proper
disbursement of, and accounting for.
Federal funds paid under this part,

(Authority: 20 U S.C. 1478(b)(s))

§303.126 Payor of last resort.

The statement must include an
assurance satisfactory to the Secretary
that the State wiil comply with the
provisions in § 303.527, including the
requirements on—

(«) Nonsubstitution of funds: and
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(b) Non-reduction of other benefits. (c) Planning, development, and Spedific Application Requirements for
{Authority: D USC. 1478(b){2)) implememation activities. Each Years One w Five and Thereafter
application must include—
38117 e ropms (1A decpion e and LA, gt et
The statement must include an scope of each major activity to be A State's annusl application for the
carried out under this part in planning,
assurance satisfactory to the Secretary developing, and implementing the first and second years of participation
that the funds paid to the State under statewide system of early interveution under this part must contain the
this part will be expended in 8cCOrdance  somvices: and information required in §§ 903.141
with the provisions of this part, " through 303.148.
including the requirements in § 303.3. (2) The approximate amount of funds i 20 US.C. 14075 1478(0))
(Authority: 20 US.C. 1478(b)(1)) '°(‘;°) ;)Pe‘“ for “ich “("‘)":.V;h yaon
irect services. (1 143 Third yeor applications.
m&:quhmu for a State application must include a description of  (3) General. A State's third year
any direct services that the State application under this part must contain
reiyn ey S M L
A State's application under this part eir families er (1) The information required in
must contain lEe information requiredin  PArL consistent with §§ 303.521 and §§ 303.141 through 303.146.
§§ 303.141 through 303.146. 303.827. (2) Bither—
(Authority: 20 US.C. 1478(a}) (2) The description must include (i) The information and assurances
information about each type of service regarding the statewide system of early
§303.141 Information about the Council to be provided, including— intervention services, as required in
Each application must include () A sunmary of the methods to be paragraph (b) of this section; or
information demonstrating that the State  used to provide the service (e8.. (i) If the State is eligible foc a waiver,
has established a State Interagency contracts or other arrangements with a request for a waiver, in accordance
Coordinating Council that meets the specified public or private with the requirements in § 303.149.
requirements of Subpart G. organizations); and (3) Other information that the
{Authority: 20 US.C. 1478(a)(2)) (ii) The approximate amount of funds se“(b)'mfy r:,qulr;. ratowide
this be used for th on icy on statew;
§ 303.142 Designation of lead agency. '::d'I' ] partto ot the system. Each thlnf;nr application must
Each application must include & (¢) Activities by other agencies. If include information and assurances

designation of the lead agency in the
State that will be responsible for the
administration of funds provided under
this part.

(Authority: 20 U.S.C. 1478(2X1))

§303.143 Assurance regarding use of
fundes.

Each application must include an
assurance that funds received under this
part will be used to assist the State to
plan. develop, and implement the
statewide system required under
Subparts D through F.

(Authority: 20 U.S.C. 1475, 1478(a) (2). (3))

§303.944 Description of uss of funds.

(a) General. Each application must
include a description of how a State
proposes to use its funds under this part
for the fiscal year covered by the
application. The description must be
presented separstely for the lead agency
and the Council, and include the
information required in paragraphs (b}
through (d) of this section.

(b) Administrative positions. Each
application must include—

(1) A list of administrative positions.
with salaries, and a description of the
duties for each person whose salary is
paid in whole or in part with funds
awarded under this part; and

(2) For each position, the percentage
of salary paid with those funds.

other agencies are to receive funds
under this part, the application must
include—

(1) The name of each agency expected
to receive funds;

(2) The approximate amount of funds
each agency will receive; and

(3) A summary of the purposes for
which the funds will be used.

(Authority- 20 US.C. 1478 (s){3). (s)(S))

§303.145 Information about public
perticipstion.

Each application must include the
information on public pariicipation that
is required in § 303.113(b).

(Authority: 20 U.S.C. 1478(a)(4))

$303.148 Equitable distribution of
resources.

(a) Each application must include a
description of the procedures used by
the State to ensure an equiiable
distribution of resources made available
under this part among a!l geographic
areas within the State.

(b) In determining equitable
distribution of resources, a State must
take into account the need for services
across all geographical areas within the
State.

{(Authonty' 20 US.C 1478{a)(8))

oo
l"[)

demonstrating to the satisfaction of the
Secretary tha

(1) It is the policy of the State to
develop and implement a atetewide,
comprehensive, coordinated,
interagency, multidisciplinary system
for providing early intervention services
to all children eligible under this part
and their families;

(2) The policy in paragraph (b)(1) of
this section incorporates all of the
components of the statewide system of
early intervention services that are
required under this part; and

(3) Subject to § 303.341(a), the
statewide system will be in effect no
later than the beginning of the State's
fourth year of participation under this
part.

{Authority. 20 U.S.C. 1475(b). 1478(a})

§$303.149 Waiver of the policy sdoption
requirement for the third year.

The Secretary may award a grant toa
State under this part for the third year
even if the State has not adopted the
policy required in § 303.148(b), if the
State, in its third year application,
includes a statement requesting a
waiver, including—

(a) Information demonstrating that the
State has made a good faith effort to
adopt a policy that meets the
requirements in § 303.148 (b)(1) and
(d)(2):
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(b) The reesons why the State was (4) Provide a copy of the State law § 303.162 Timetables for serving alt
u:abluco: ﬂ ﬂ? timeline :mhcy that requires pgupn:dvidon of a fres ongible childron.
adop! stepe rem appropriate ¢ education to children Each application must include an
before the policy will be adopted; and with handicaps from birth through age assurance that the timetables required
(c) An assurance that, except as two., in § 303.302 have been established and
provided in § 303.341(a}, the policy (c) In order to receive funds under this  will be met.
required in § 303.148 (b){(1) and (b)(2) part for the fifth and succeeding years, {Authority: 20 U.8.C. 147¢(bX2
will be adopted and go into effect no the State must submit an application s )
later than the beginning of the State's that meets the requirements in § 303.352  §303.463 Public awareness program.
;ﬁth year of participation under this  (Authority: 20 USC. 1475(d)) Each application must include
information and assurances
(Authority: 20 U.S.C. 1473(b)2)) § 303172 m for year five and demonstrating to the satisfaction of the

Note: An example of when the Secretary
may grant & waiver is & situstion in which a
State’s policy is awwiting action by the State
legislature. but the legislative session does
not commence until after the State's
spplication must be submitted.

§ 303.198 Fourth year spplications.

A State's application for the fourth
year of participation under this part
must contain—

(a) The information required in
§8 303.141 through 303.1486;

(b) Information and assurances to
demonstrate that—

(1) The requirements in § 303.148
(b)(1) and (b)(2) are met; and

{2) Subject to § 303.341(a), the
statewids system of early intervention
services is in effect, or will be in effect
no later than the beginning of the fourth
year of the State's participation under
this part;

(c) Information and essurances about
each component of the statewide
system, as required in §§ 303.160
through 303.175; and

{d) Other information that *he
Secretary may require.

{Authority: 20U S C. 14/5(b), 1478{a))

§ 303.151 States with mandaies as of
September 1, 1986 to serve children with
handicaps from birth.

(a) Subject to the requirements in
paragraph (b) of this section, a State
that has in effect a State law, enacted
before Sepiember 1, 1988, that requires
the provision of a free appropriate
public education to children with
handicaps from birth through two is
eligible for a grant under this part for the
first through the fourth year of its
participation.

(b) A State meeting the conditions in
paragraph (a) of this section must—

{1) Have on file with the Secretary a
statement of assurances containing the
information required in §§ 303.121
through 308.127;

{2} Submit an annual application for
years one through four that contains the
information in § § 303.141 through
303.146;

(3) Meet the public participation
requirements in §§ 303.110 through
303.11%; and

each yoar .

(a) Fifch year application. A State's
application for the fifth year of its
participation under this part must
contain—

(1) The information required in
§§ 303.141 through 303.148. and 303.160
through 303.175;

(2) tion and assurances
demonstrating to the satisfaction of the
Secretary that the statewide system of
early intervention services required in
this part is in effect;

(3) A policy that, no later than the
beginning of the *fth year of the State's
participation, appropriate early
intervention services will be available to
all children in the Stute who are eligible
undur this part and their families;

(4) A description of the services to be
provided no later than the beginning of
the fifth year, in accordance with the
timetables under § 303.302; and

(5) Other information that the
Secretary may require.

(b) Applications for succeeding years.
A State’s applications for the succeeding
years of participation under this
program must contain information and
assurances demonstrating to the
satisfaction of the Secretary that the
State will continue to meet all
applicable conditions in paragraph (a) of
this section.

(Authority: 20 U.S.C. 1475(c). 1478(a);
1476(b)(2))

Application Requirementa for Years
Four, Five, and Thereafter Related to
Components of a Statewide System

§ 303.160 State definition of
developmenial deley

Each application must include the
State’s definition of “developmental
delay.” The definition must include the
information required in § 303.300.

{Authority 20 U.S.C. 14768(b)(1))

§303.161 Central directory.

Each application must include
information and assurances
demonstrating to the satisfaction of the
Secretary that the State has developed a
central directory of information that
meets the requirements in § 303.301.

(Authority: 20 U S.C. 1478(b)(7))

1,
“r
-

-

- .

Secretary that the Staie has established
a public awareness program that meets
the requirements in § 308.320.

{Authority: 20 U.S.C. 1478(b)(8))
§303.184 Comprehensive child find
system.

Each application must include—

(a) The policies and procedures
required in § 303.321(b);

(b} Information demonstrating that the
requirements on coordination in
§ 303.321(c) are met;

(c) The referral procedures required in
§ 303.321(d), and either—

(1) A description of how the referral
sources are informed about the
procedures; or

(2) A copy of any memorandum or
other document used by the lead agency
to transmit the procedures to the referral
sources; and

(d) The timelines in § 303.321%e).

(Authority: 20 U.S.C. 1478(b)(5))

§303.165 Evaluation, assesement, and
nondiscriminatory procedures.

Each application must include
information to demonstrate that the
requirements in §§ 303.322 and 303.323
are met.

(Authonty- 20 U.S.C. 1478(b)(3). 1477 (a)(1).
(d)2). (d)3)n

§303.168 Individualized family service
plans.

Each application must include—

{a) An assurance that the IFSP
re%uiremenu in § 303.341 will be mey;
an

(b) Information demonstrating that—

(1) The State’s procedures for
developing, reviewing, and evaluating
[FSPs are coisistent with the
requirements in §§ 303.340, 303.342,
303.343, and 303.345; and

(2) The content of IFSPs used in the
State is consistent with the requirements
in § 303.344,

{Authority: 20 U.S.C. 1476{b){4): 1477(d))
§ 303.187 Comprehensive s* stem of
personnel development (CSPD).

Bach application murt mcluce the
followine-
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(a) Information to show that the §303.173. Inderagency sgresments: the general ation, based on the
requirements in § 303.360(a) are r.ct. A resoiulion of individual disputes. most recently satisfactory data as
State meets this requirement by either— Each application must include— determined by the Secretary: and

(1) Incorporating the State's CSPD (a) A copy of each interegency (3) “State” means each of the 80
procadures under Part B of the Act (34 agreement that haa been developed States. the District of Columbia, and the
CFR 300.380 through 300.387); or un&c)rl:‘mﬁo :lt\g «bow that the Commonwealth of Puerto Rico.

l“('23’ l:!v(';lll:, procedures that the State requirements in § 303.524 are met. {Authority: 20 U.8.C. 1484(c))

(b) An assurance that the State'a {Authority: 20 U.S.C. 1476{b)}(9)(E)) § 303.201 Distribution of sliotments from
personnel development system will meet §303.174 Policy for contracting or non-participating States.
the requirements in § 303.360(b). otherwise arranging for services. If a State electa not to receive its

{Authority: 20 U.S.C. 1476(b){8))

§302.168 Personnei standards.

(a) Each application must include
policies and procedures that are
consistent with the requirements in
§ 303.361.

(Authority: 20 U.S.C. 1476(b)(13))

§303.169 Procedural safeguards.

Each application must include
procedural safeguards that—

() Are consistent with §§ 303.200
through 303.405, 303.420 through 303.425,
and 303.460; and

(b) Incorporate either—

(1) The due process procedures in 34
CFR 300.506 through 300.512, or

(2) The procedures that the State has
developed to meet the requirements in
§§ 303.420(b) and 303.421 through
303.425.

{Authority: 20 U 8.C. 1476{b)(12))

§303.170 Suparvision snd monitoring of
programs.

Each application must include
information to show that the
requirements in § 303.501 are met.

(Authority: 20 U.S.C. 1476(b)(8)(A))
§303.171 Lead agency procedures for
resolving compisints.

Each application must include
procedures that are consistent with the
requirements in §§ 303.510 through
303.512.

(Authority: 20 U.S.C. 1476(b)(9})

§ 903.172 Policles snd procedures related
9 financial matters.

Each application must include—

(a) Punding policies that meet the
requirements in §§ 303.520 and 303.521:

(b) Information about funding sources,
as required in § 303.522;

(c) Procedures to ensure the timely
delivery of services, in accordance with
§ 303.525; and

(d) A procedure related to the timely
reimbursement of funds under this part.
in accordance with §§ 303.527(b) and
303.528.

(Authority: 20 U.S C. 1476(b)(8)(D). (E).
(b)(11); 1481)

Each application must include a policy
that mests the requirements in § 303.526.

{Authority: 20 US.C. 1476(b){10})

§303.178 Data collection.

Each application must include
procedures that meet the requirements
in § 303.540.

{Authority: 20 US.C. 1476(b)(14))

Participation by the Secretary of the
Interior

§ 303.190 ENgibity of the Secretary of the
interior for assistance.

() The Secretary is authorized to
make payments to the Secretary of the
Interior according to the need for
assistance for the provison of early
intervention services to children with
handicaps and their families on
reservations served by the elementary
and secondary schools operated for
Indians by the Department of the
Interior,

(b) The Secretary of the Interior may
receive an award under this part only
after submitting an application that—

(1) Meets the conditions of assistance
required by § 303.100; and

(2) Is approved by the Secretary

{Authority: 20 US.C. 1484(b))

Subpart C—Procedures for Making
Grants to States

§303.200 Formula for State aliocations.

(a) For each fiscal year. from the
aggregate amount of funds available
under this part for distribution to the
States. the Secretary allots to each State
an amount that bears the same ratio to
the aggregate amount as the number of
infants and toddlers in the State bears
to the number of infants and toddlers in
all States.

(b) For the purpose of allotting funds
to the States under paragraph (a) of thus
section—

(1) "Aggregate amount” means the
amount available for distribution to the
States after th Secretary determines the
amount of payments to be made to the
Secretary of the Interior under § 303.203
and to the jurisdictions under § 303.204:

(2) "Infants and toddlers"” means
children from birth through age two in

1 ad

od,

allotment, the Secetary realiots those
funds among the remaining Statea. in
accordance with § 303.200{a).

{Authority. 20 U.S.C. 1484(d))

§ 303.202 Minimum grant that a State may
receive.

No State receives less than 0.5 percent
of the aggregate amount available under
§ 303.200.

{Authority. 20 U.S.C. 1484(d))

§ 303.203 Payments to the Secretary of
the interior.

Subject to § 303.180(a), the amount of
payment to the Secretary of the Interior
for any fiscal year is 1.25 percent of the
aggregate amount available to States
after the Secretary determines the
amount of payments to be made to the
jurisdictions under § 303.204.

(Authority: 20 U.S.C. 1484(b))

§ 303.204 Payments to the juriedictions.

From the sums appropriated to carry
out this part for any fiscal year, the
Secretary may reserve up to 1 percent
for payments to the jurisdictions listed
in § 303.2 in accordance with their
respective needs.

{Authority: 20 U.S.C. 1484(a))

Subpart D—Program and Service
Components of a Statewide System of
Early intervention Services

General

§303.300 State definition of
developmental delsy.

Each statewide system of early
intervention services (3ystem) must
include the definition of "develormental
delay” that will be used by the State in
carrying out programs under this part.
The State's definition must—

(u) Specify that a child may be
determined to be eligible if the child has
a delay, in accordance with paragraphs
(b) and (c) of this sect.on. in one or more
of the following developmental areas:
Cognitive development; physical
development, including vision and
hearing; language and speech
development: psychosocial
development; or self-help skills.
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(b) Designste the levels of functioning,
or other criteria, that will be used in
determining a child's eligibility as a
result of developmental delay: and

(c) Describe the procedures the State
will use to determine the existence of a
developmental delay in each
developmental area included in
paragraph (a) of this secticn.

(Authority: 20 U.S.C. 1472(1), 1476(b}(1))

Note: Under § 303 322(c)(3), Statez are
required to ensure that informed clinical
optmuon is used in determining a chiid's
ehigibulity under this part. Informed clinical
opunon is sspecially important if there sre no
standardized measures. or the ste.rdardizad
procedures are 1:ot sppropriste for s given
age ot developments! ares. If a given
standardized procedure is considered to bs
sppropaate, s State’s criterig could include
percentiles or percentages of tevels of
functioning on standardized measures.

§ 303.301 Central directory.

(a) Each system must include a central
directory of information about—

(1) Public and private early
intervention services, resources, and
experts available in the State;

{2) Research and demonstration
projects being conducted in the State;

d

an

(3) Professional and other groups that
provide assistance to children eligible
under this part and their famulies.

(b) The information required in
paragraph (a) of this section must be in
sufficient detail to—

(1) Ensure that the general public will
be able to determine the nature and
scope of the services and sssistance
available from each of the sources listed
in the directory; and

(2) Enable the parent of & child
eligible under this part to contact, by
telephone or letter, any of the sources
listed in the directory.

(c) The central directory must be—

(1) Updated at least annually: and

(2) Accassible to the general public.

(d) To meet the requirements in
paragraph (c)(2) of this section, the lead
agency shsll arrange for copies of the
directory to be available—

(1) In each geographic region of the
State, including rural areas; and

(2) In places and s manner that ensure
accessibility by persons who are
handicspped.

(Authority: 20 U.S.C. 1478(b)(7))

Note: Exsmples of appropriate groups that

provide assistance to elig:ble children and

their families include parent support groups
snd advocats sssocistions.

§$303.302 Timetables for serving all
eligible children.

Each system must include timetables
for ensuring that appropriate early

intervention services will be available to
2l infants and toddlers with handicaps
no later than the beginning of the fifth
year of the State'r participation under
this part.

(Authority: 20 U.S.C. 1476(bj(2))
Identification snd Evaluation

§303.320 Public awsrenees program.
Each system must include a public
awareness program that focuses on the
early identification of childrem who are
eligible to receive early intervention

services under this part. The public
swareness program must provide for
informing the public abou*~—

(a) The State's early in*ervention

program;

(b) The child find system, including—

(1) The purpose snd scope of the
system;

(2) How to make referrals: and

(3) How to gain access to a
comprehensive. multidisciplinary
evaluation and other early intervention
services; and

(c) The centrs! directory.

(Authority: 20 U.S.C. 1478(b)(2))

Note 1: An effective public swareness
program is one that does the following:

1. Provides 8 continuous. ongoing eftort
that is in sffect throughout the State,
including rural aress;

2. Provides for the involvement of. and
communication with, major organizations
throughout the State that have s direct
interest iu this part, including public agencies
st the Stste snd locs! level, privste providers,
professional associations, parent groups,
sdvocste sssociations, and other
organizations;

3. Hss coverage broad encugh to reach the
geners! putlic, including those who are
handicapped: and

4. InCludes 8 variety of methuds for
informing the public about the provisians of
this part. '

Note 2 Examples of aethods for informmng
the genesal public about the provisions of this
part include: {1) Use of television, radio. snd
newspaper releases, (2) pamphlets and
posters dispisyed in doctor's offices.
hospitsls, and other appropnste locations.
snd (3) the use of a toll-free telephone
service.

§ 303.321 Comprehensive child find
system.

(a) General. (1) Each system must
include a comprehensive child find
system that is consistent with Part B of
the Act (see 34 CFR 300.128), and meets
the requirements in paragraphs (b)
through (e) of this section.

(2) The lesd agency, with the advice
and sssistance of the Council, shall be
responsible for implementing the child
find system.

(b) Procedures. The child fird system
must include the policies and

procedures that the State will follow to
ensure thut—

(1) All infants and toddlers in the
State who are eligible for services under
this part are identified, located, and
evaluated; and

{2) An effective method is'developed
and implemented to determine which
children are recaiving needed early
intervention services, and which
children are not receiving those
services.

(c) Coordination. (1) The lead agency,
with the assistance of the Council, shall
ensure that the child find system under
this part is coordinated with all other
major efforts to locate and identify
children conducted by other State
sgencies responsible for administering
the various sducation, health, and social
service ams relevant to this part,
including efforts in the—

(i) Assistance to States Program under
Part B of the Act;

(ii) Maternal and Child Health
program under Title V of the Social
Security Act;

(iii) Medicaid's Early Periodic
Screening, Diagnosis and Treatment
(EPSDT) program under Titla XIX of the
Social Secwsity Act;

(vi) Developmental Disabilitias
Assistance and Bill of Rights Act; and

(v) Head Start Act.

(2) The lead agency, with the sdvice
and assistance of the Council, shall take
steps to ensure that—

(i) There will not be unnecessary
duplication of effort by the various
agencies involved in the State’s child
find system under this part; and

(ii) The Stste will make use of the
resources available through each public
agency in the State to implement the
child find system in an effective manner.

(d) Referral procedures. (1) The child
find system must include procedures for
use by primary referral yources for
referring a child to the sppropriate
public agency within the system for—

(i) Evsluation and assessment, in
accordance with $§ 303.322 and 303.323;
or

(ii) As appropriate, the provision of
services, in sccordance with § 303.342(a)
or § 303.345.

(2) The procedures required in
paragraph (b)(1) of this section must—

(i) Provide for sn effective method of
making referrals by primary referral
sources; and

(ii) Ensure that referrals are made no
more thsn two working days after a
child has been identified.

(3) As used in paragraph (d)(1) of this
section, “primary referral sources”
includes—
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(i) Hospitals, including prenatal and
postnatal cars facilities,

(i) Physicians;

(iii) Parents;

(iv) Day care programs;

(v) Local sducationsl agencies:

(vi) Public health facilities:

(vii) Other social service agencies;

an

{viii) Other health care providers.

(e) Timelines for public agencies to
act on referrals. Once the public agency
receives a referral, it shall, within 45
days—

(i) Complete the evaluation and
assessment activities in § 303.322; and

(it) Hold an IFSP meeting. in
accordance with § 303.342.

(Authority: 20 U.S.C. 1476(b)(5))

Nots: In developing the child find system
under this part, Statas should consider (1)
tracking systems based on bigh-risk
conditions at birth, and (2) other activities
that are being conducted by various agencies
or organizations in the State

§300.322 Evatustion and assessment.

(a) General. (1) Each system must
include the performance of a timely.
ccmprehensive, multidisciplinary
evaluation of each child, birth through
age two, referred for evaluation.
including assessment activities related
to the child and the child’s family

{2) The lead sgency shall be
responsible for ensuring that the
requirements of this section are
implemented by all affected public
sgencies and service providers in the
State

(b) Definitions of evaluation and
assessment. As used in this part—

(1) “Evaluation” means the
procedures used by appropriate
qualified personnel to determine &
child's initial and continuing eligibility
under this part, consistent with the
defimtion of “infants and toddlers with
handicaps” in § 303.16, including
determining the status of the child in
each of the developmental areas in
paragraph {c)(3){i) of this section.

{2) “Assessment” means the onguing
procedures used by appropriate
qualified personnel throughout the
period of a child's ebgib.Lity under this
part to identify—

{1) The ch.lg’s unique needs,

(ii) The family's strengths and needs
related to development of the child. and

(1i') The nature and extent of eatly
intervention services that are needed by
the child and the child's family to meet
the needs in paragraphs (b)(2){1) and
{b){2)iii) of this section.

(c) Evaluation and assessmexl of the
child. The evaluation and ass>ssment of
each child must—

s

(1) Be conducted by personnel trained
to utilize appropriate methods and

ures,

(2) Be based on informed clinical
opinion; and
(3) Includa the following:

(i) A review of pertinent records
related to tha child's current health
status and medical history.

(i) An evaluation of the child's level
of functioning in each of tha following
developmantal areas:

(A) Cognitive development.

(B) Physical development, including
vision and hearing.

(C) Language and speech
development.

)] Puﬂchouochl development.

(E) Self-help skills.

(iii) An assessment of tha unique
needs of the child in terms of each of the
developmental areas in paragraph
(c)(3)(ii) of this section, including the
identification of services appropriate to
meet those needs.

{d) Family assessment. (1) Family
assessments under this part must be
designed to determine the atrengths and
needs of the family related to enhancing
the development of the child.

(2) Any assessment that ia conducted
must be voluntary on the part of the
family.

(3) If an assessment of the family is
carried out, the assessment must—

(i) Be conducted by personnel trsined
to utilize appropriate methods and
procedures;

(i1) Be based on information provided
by the family through a personal
interview; and

{iii) Incorporate the family’s
description of its strengths and needs
related to enhancing the child's
development.

() Timelines. (1) Except as provided
in paragraph (¢)(2) of this section, the
evaluation and initial sssessment of
each child (including the family
assessment) must be completed within
the 45 day time period required in
§ 303.32i{e).

{2) The lead egency shall develop
procedures to ensure that in the event of
exceptional circumstances that meke it
impossible to complete the evaluation
and assessment within 45 days {eg.if's
child is il). public agencies wiil—

(i) Document those circumstances,
and

{1i) Develop and implement an interim
IFSP. to the extent eppropriate and
consistent with § 303 345 (b)(1) and
bi2).

(Authonity 20 U S C 1476(b)(3) 1477 (ah1)
(d)2). (d)(3)

Note: Thys section combines inio on¢

overall requ.rement the prov1810:.s Qn

10

evaluation and assessment under the
following sections of the Act: (1) Section
©76{b)(3) (timely, comprehensive.
multidisciplinary evaluation). and (2) Section
677{a)1) (multi linary assessment).

The section also requires thet the
evalustion-assessment process be beoad
enough to obtain information required in the
IFSP concerning (1) the family’s and
peeds related to the development of the child
(section 677(d}{2)). and (2) the child's
functioning level in each of the five
devs'opmanta) sreas (¢ tion 677(d){1))

§303.323 Nondiecriminatory proocedures.

Each lead agency shali adopt
nondiscriminatory evaluation end
assesament procedures. The procedures
must provide that public agencies
responsible for the evalustion and
assesament of children and families
under this part shall ensure, ats
minimum, that—

(a) Testa and other evaluation
materials and procedures are
administered in the native language of
the parents or other mode of
communication, unlesa it is clearly not
feasible to do so;

(b) Any assessment and evaluation
procedures and materials that are used
are selected and administered 8o as not
to be racially or culturally
discriminatory;

{c) No single procedure ia used as the
sole criterion for determining a child's
eligibility under this part; and

{d) Evaluations and assessments are
conducted by qualified personnel.

(Authonty; 20 U.S.C. 1478(b)(3). 1477 (a)(1).
(d)2). (d)(3))

Individualized Family Service Plans
(IFSPs)

§303.340 General.

{a) Each system must include policies
and procedures regarding individualized
family service plans (IFSPs) that meet
the requirements of this section and
$§ 303.3¢1 through 303.346

(b) As used in this part.
“individualized family service plan” and
“[FSP" mean & written plan for
providing early intervention services to
a child el:gible under this part and the
chiid’s famiiy. The plan must—

{1) Be developed jointly by the famil
and appropris te qualified personnel
involved in the provision of early
intervention services.

{2) Be based on the multidisciplinar:
evaluation and assessment of the child,
and the assessment of the child's family.
as required in § 303.322; and

(3) Include services necessary to
enhance the development of the child
and the capacity of the family to meet
the special needs of the child

163




APPENDIX E: PART H REGULATIONS

Federal Register / Vol 54, No. 119 / Thursday. June 22, 1960 / Rules and Regulations 26321
Lead agency responsibility. The lead  acceptable to the parents and other attend a mweting, arrangements must be

agency shall ensure that an IFSP is pants. made for the person's involvement
developed and implemented for sach (c) Annual meeting to evaluats the through other means, including—
eligible child, in accordance with the IFSP. A mesting must be conducted on (i) Participating in a telephone
requirements of this part. If there is a at least an annual basis to svaluate the conference call;
dispute between agencies ae to whohas  IFSP for a child and the child'e %amily, (ii) Having a knowledgeable
responsibility for developing or and, ae appropriate, to revise .. authorized representative attend the
implementing an [FSP, the lead agency provisions. The reeults of any current meeting: or
shall resolve the dispute, or assign evaluations conducted under (i) M. pertinent records
responaibility. § 303.322(c}, and other information available at the meeting.
(Authority: 20 U.S.C. 1477) ‘:&l‘bh from “;:n‘:ﬁ"’m' “l::'“"':;m (Y) Periodic review. Each periodic

Note: In instances where sn eligible child : d"ild and Y. must 0 review must provide for the
must bava both an [FSP and an etermining what services are needed participation of persons in paragraphs
individuslized service plan undar another and will be provided. ) (a}(1)(i) through (a)(1)(iv) or:m. section.
Geveio s solecomalueydoouacnt,  masting, (1) IFSE mostioge musra * \ coudtions warrnt, provisions mun

evelop a single coneol ocument, meetings. mee mus
provided thumtsilt (1) contains all of the conducted— be made fox the participation of other

required information in § 303.344, and (2) is
developed in accordance with the
requirements of this part.

§303.341 Meeting the IF2P requirements
for years four and five.

() Fourth year requirements. No later
than the beginning of the fourth year of
a State’s participation under this part,
the State shall ensure that—

(1) Evaluations and assessments are
conducted in accordance with § 303.322

(2) An IFSP is developed, in
accordance with §§ 303.342(a) und
303.343 (a), for each child determined to
be eligible under this part and the
child's family; and

(3) Case management services are
available to each eligible child and the
child's family.

(b) Requirements for the fifth year. No
later than the beginning of the fifth year
of a State’s participation under this part,
a current [FSP must be in effect and
implemented for each eligible child and
the child’s family.

(Authority: 20 U.S.C. 1478 (b)(2). (b)(4), 1477
(a)(@} (c))

$303.342 Procedures for IFSP
development, review, and evaluation.

(a) Meeting to develop initial IFSP;
timelines. For a child who has been
evaluated for the first time and
determined to be eligible, a meeting to
develop the initial [FSP must be
conducted within the 45 day time period
in §303.321(e).

(b) Periodic review. (1) A review of
the IFSP for a child and the child'e
family must be conducted every six
months, or more frequently if conditions
warrant, or if the family requests euch a
review. The purpose of the periodic
review is to determine—

(i) The degres to which progrese
toward achieving the outcomes is being
made; and

(ii) Whether modification or revision
of the outcomes or services is necessary,

{2) The review may be carried out by
a meeting or by another means that is

o 164
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(i) In settings and at times that are
convenient to families; and

(ii) In the native language of the
family or other mods of communication
used by the family. unless it is clearly
not feasible to do so.

(2) Meeting arrangements must be
made with, and written notice provided
to, the family and other participants
early enough before the meeting date to
ensure that they will be able to attend.

(Authority: 20 U.S.C. 1477)

Nots: Tha requirement for the annual
avaluation incorporates the periodic reviaw
procese. Therefors, it is necessary to bave
only une separate periodic review each year
(i.e., six months after the (nitial and
subsequent annual IFSP meetings). unless
conditions warrant otharwise.

Because the needs of infants and toddlers
change so rapidly during the course of s year,
certain evaluation procedures may need to be
repreated before conducting tha periodic
revisws and annual evaluation meetings in
paragraphs (b) end (c) of this section

§$303.343 Participents in IFSP meetinge
and periodic reviews.

(a) Initial and annual IFSP meetings.
(1) Each initial meeting and each annual
meeting to evaluate the IFSP must
include the following participants:

(i) The parent or'parents of the child.

(i) Other family members, as
requested by the parent, if feasible to do
90;

(iii) An advocate or person outside of
the family, if the parent requests that the
person cipate.

(iv) The case manager that has been
working with the family since the tnitiul
referral of the child for evaluation, or
that has been designated by the public
agency to be responsible for
implementation of the IFSP.

(v) A person or persons directly
involved in conducting the evaluations
and assessments in § 303.322,

(vi) As appropriate, persons who will
be providing services to the child or
family.

(2) If a person lieted in paragraph
(a)(1)(v) of this section is unable to
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representatives identified in paragraph
(a) of thie section.

(Authority: 20 U.S.C. 1477(b))

§302.344 Content of IFSP.

(a) Information about the child's
atatus. (1) The IFSP must include a
statement of the child's present levels of
Ehytial development (including vision,

earing, and health etatus), cognitive
development, language and speech
development, psychosocial
development, and self-help skills.

(2) The statement in paragraph (a)(1)
of this section must be%and on
professionally acceptable objective
criteria.

(b) Family information. With the
concurrenice of the family, the IFSP must
include a statement of the family's
strengths and neede related to
enhancing the development of the child.

(¢) Outcomes. The IFSP mus: include a
statement of the major outcomes
expected to be achieved for the child
and family, and the criteria, procedures,
and timelines used to determine—

(1) The degree to which progress
toward achieving the outcgmu is being
made; and

(2) Whether modifications or revisions
of the outcomes or services are
necessary.

(d) Early intervention services. (1)
The IFSP must include a statement of
the epecific early intervention services
necessary to meet the unique needs of
the child and the family to achieve the
outcomes identified in paragraph (c) of
this section, incl

(1) The frequency, intensity, location,
lng method of delivering the services;
an

(ii) The payment arrangements, if any.

(2) As used in paragraph (d)(1)(i) of
this section—

(1) "Prequency” and “intensity” mean
the number of days or sessione that a
service will be provided, the length of
time the service is provided during each
session. and whether the gervic is




Et.ovldod oa an individual or group
sis;

(ii) “Location™ means, subject to
§ 303.12(b), where a service is provided
(e.g.. in the child's home, sarly
intervention centers, bospitals and
clinics, or other sattings, as appropriate
to tha age and needs of the indi vidual
child); and

(iii) “Mathod” means how a s:rvice is
provided.

(o) Other services. (1) To the extent
sppropriate, the IFSP must include—

(1) Medical and other services that the
child needs, but that are not required
under this part; and

(ii) If necessary, the steps that will be
undertaken to secure those services
through public or privats resources.

(2) Tha requirement in paragraph
(e)(1) of this section does not apply to
routine medical services (eg..
immunizations and “well-baby"” care),
unless a child needs those services and
the services are not otherwise available
or being provided.

(1) Dates; duration of services. The
IFSP must include the projected dates
for initiation of the services in
paragraph (d)(1) of this section, and the
anticipated duration of those services.

(8) Case manager. (1) The IFSP must
include the name of the case manager
from the profession most immediately
relevant to tha child’s or family's needs,
who will be responsible for the
implementation of the IFSP and
coordination with other agencies and
perrons.

/") In meeting the requirements in
par igraph (3 Y(1) of this section, the
public agency may—

(1) Assign the same case manager to
be responsible for implementing a
child's and family's IFSP who was
appointed at the time that the child was
initially referred for evaluation; or

(ii) Appoint a new case manager.

(3) As used in paragraph (g)(1) of this
section, the term “'profession” includes
“case management.”

(b) Transition at age three. (1) The
IFSP must include the steps to be taken
to support the transition of the child.
upon reaching age three, to—

(i) Preschool services under Part B of
the Act, to the extent that those services
are considered appropriate; or

(ii) Other services that may be
available, if appropriate.

(2) The steps required in paragraph
{h)(1) of this section include—

(i) Discussions with, and training of.
parents regarding future placements and
other matters related to the child's
transition;

(ii) Procedures to prepare the child for
changes in service delivery, including

steps to belp the child adjust to, and
function in, & new setting: and

(iii) With parental consent, the
tranamission of information about the
child to the local educational \ 10
ensure continuity of services,
evaluation and asesssment information
required in § 305.322, and copies of
IFSPs that have been developed and
implemented in sccordance with
§§ 303.340 through 303.348.

(Authority: 30 US.C. 1477(d))

participation of the
Parents retain the ultimate decision in
determining whether they, their child. or
other family members will accept or declina
services undee this part.

Nete & The early intervention services in

(d) of this section are thoss

services that a State is required to provide to
a child in accordance with § 309.

The “other services in
section are services thata or famil
needs, but that are neither required nor
covered under this part. While listing the
non-required services in the IFSP does not
maan that thoes services must be provided,
their identification can be helpful to both the

child's family and the case manager, for the

following ressons: First. the IFSP would
provide a comprehensive picture of the
child's total service needs (including the need
for medical and health services, as wall as
aarly intervention services). Second. it i
appropriate for the case manager to assist tha
family in securing the non-required services
(a.8- by (1) determining i there is a public
agency that could provide financial
assistance. if needed. (2) assiating in the
preparation of aligibility claims or insuran:e
claims, i needed, and (3) assisting tha family
in seeking out and arranging for tha child to
receiva tha needed medical-health services).

Thus, to the axtent appropriata. it is
important for a State’s procedures under this
part to provida for anauring that other needs
of tha child. and of the family related to
enhancing tha devalopment of the child. such
as medical and bealth needs. are considered
and addressed, including datermining (1) who
will provids ssch service. and when. where.
and how it will be provided, and (2) how the
service will be paid for (a.g., through private
insurance. an axisting Federal-State funding
source. such as Medicaid or EPSDT. or some
other funding arrangement).

Note 3: Although tha IFSP must include
information about aach of the items in
paragrephs (b) through (h) of this section, this
does not mean that the IFSP must be &
detailed, lengthy document. It might be a
hrief outline. with appropriata attachments
thet address aach of tha points in the
paragraphs under this section. It is important
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agencies need 10 be flexible encugh to ensure
thet gaps in services will not occur.

§303.345 Provision of services before
evalustion and sesssement are compieted.

Early intervention services for an
eligible child and tha child's family may
commence before the completion of the
evaluation and assessment in § 303.322,
if the following conditions are met:

() Parontal consent is obtained.

{b) An interim IFSP is developed that
includes—

(1) The name of the case manager who
will be responsible, consistent with
§ 303.344(g), for implementation of the
interim IFSP and coordination with
other agencies and persons; and

(2) The early intervention services
that have been determined to be necded
immediately by the child and the child's
family.

(c) The evaluation and assessment are
completed within the time period
required in § 303.322(e).

(Authority: 20 U.S.C. 1477(c))

Note: This section is intended to
accomplish two specific purposes. (1) To
fucilitate the provision of services in the
¢ ent that a child has obvious immediate
needs that are identified, even at th. time of
referral (e.g.. a physician recommends that a
child with cerebral palsy begin receiving
physica) therapy as soon as possible): and (2)
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to ensure that ths requiremens for the timety
evaluation and assessment are not
circumvented.

§303.348 Responsibliity and
accountability.

Each agency or person who has a
direct rols in the provision of early
intevention services is reaponsible for
making a good faith effort to assist each
eligible child in achieving the outcomes
in the child's [FSP. However, Part H of
the Act does not require that any agency
ot person be held accountable if an
eligible child does not achicve the
growth projected in the chi'd's ISFP.

(Authority: 20 U.S.C. 1477)
Persoanel Training and Standards

§303.300 Comprehensive aystem of
personnel development.

(a) Each system must include a
comprehensive system of personnel
de*relopment. Subject to paragraph (b) of
this section, e State’s current personnel
de-relopment system required under Part
B of the Act (34 CrR 300.390 through
310.387) may be us>a ‘o satisfy this
requirement.

(b) The personnel development
system under this part must—

(1) Provide for preservice and
inservice training to be conducted on an
interdisciplinary basis. to the extent
appropriate;

(2) Provide for the training of a variety
of personnel needed to meet the
requirements of this part, including
public and private providers, primar,
referral sources, paraprofessionals, and
persons who will serve as case
managers; and

(3) Ensure that the training provided
relates specifically to—

(i) Meeting the interrelated
psychosocial, Lzalth, developmental,
and educational needs of eligible
children under this part; and

(ii) Assisting families in enhancing the
development of their children. and in
pacticipating fully in the development
and implementation of IFSPs.

{Authonty: 20 US.C. 1476(b)(8))

§303.361 Personnel atendards.

(a) As used in this part—

(1) "Appropriate professional
requirements in the State” means entry
level requirements that—

(i) Are based on the highest
requirements in the State applicable to
the profession or discipline in which a
person is providing early intervention
scrvices; and

(ii) Estabiish suitable qualifications
for personnel provi early
intervention services under this part to
eligible children and their families. who

166

are served by State, local, and private
agencies.

(2) “Highest requirements in the State
applicabla to a specific profession or
discipline” means tha highest entry-level
academic degree needed for any State
approved or recognized certification,
licensing, registration, or other
comparable requirements that apply to
that profession or disciplina.

(3) "Profassion or discipline” means a
specific occupational category that—

(i) Provides early intervention
servicea to children eligible under this
part and their families;

(ii) Has been established or
designated by tha State; and

(iii) Has a required scope of
responsibility and degres of supervisior.

(4) “Stats approved or recognized
certification, licensing, registration, or
other comparable requirements” meana
the requirements that a State legislature
either has enacted or has authorized a
State agency to promulgate through
rules to emblisg the entry-level
standards for employment in a specific
profession or disciplina in that State.

(b)(1) Each statewide system must
hava policies and procedures relating to
the establishment and maintenance of
standards to ensure that personnel
necessary to carry out the purposes of
this part are appropriately and
adequately prepared and trained.

(2) The policies and procedures
required in paragraph (b)(1) of this
section must provide for the
establishment and maintenance of
standards that are consistent with any
Stata approved or recognized
certification, licensing, or other
comparable requirements that apply to
the profession or discipline in which a
person is providing early intervention
services.

{c) To the extent that a State's
o.andards for a profession or discipline,
including standards for temporary or
emergency certification, are not based
on the highest requirements in ihe State
applicable to a specific profession or
discipline, the State’a application for
assistance under this part must include
the steps the State is taking, the
procedures for notifying public agencies
and personnel of those steps, and the
timelines it haa astablished for the
retraining or hiring of personnel that
meet appropriata professional
requirements in tha State.

(d)(1) In meeting the requirements in
paragraphs {b) and (c) of this section, a
determination must be made about the
status of personnel standards in the
State. That determination muat be based
on current information that accurately
describes, for each profes:ion or
discipline in which personnel are

1 re o~

’ e,

providing early intarvention services,
whether tha applicable standaids are
consistent with the highest requirements
in tha Stata for that profession or
descipline.

(2) Tha information required in
paragraph (d)(1) of this section must be
on file in tha lead ageacy, and available
to the nublic.

(¢} In identifying the “highest
requirements in \ia Stats” for purposea
of this section, tha requirements of all
State statutes and the rulee of all State
agencies applicabla to serving children
eligible under this part and their families
must be considered.

[Authority: 20 U.8.C. 1476(b)(13))

Note: This section requires that a State use
its own sxisting hights* requirements to
determine the standards appropeiats to
personnel who provide early intervention
services under this part. The regulations do
not require States to set any specified
training standard, such as a mastar's degres,
for employment of personnel who provide
services undsr this part.

The regulations permit each State to
determine ths specific occupationsl
categories required to previds early
irtervention services to chiliren aligibls
und.r this part and thsir families, and to
reviss or expand those categories as needed.
The professions or disciplines need not be
limited to traditional occupational categories.

Subpart E—Procedural Sateguards
General

§303.400 Gensral responsibility of teed
agency for procedural safeguards.

Each lead agency shall be responsible
for—

(s) Establishing or adopting
procedural safeguards that meet the
requirements of this subpart, and

(b) Ensuring effective implementation
of the safeguards by each public agency
in the State that is involved in the
provision of early intervention services
under this part.

(Authonity: 20 U.S.C. 1480)

§ 303.401 Definitions of consent, native
language, and personaily identifisble
information.

As used in this subpart—

(a) "Consent” means that—

(1) The parent has been fully intormed
of all information relevant to the activity
for which consent is sought, in the
parent’s nativa language or other mode
vf communication;

(2) The parent understands and agreea
in writing to tha carrying out of the
activity for which consent is sought, and
the consent describes that activity and
lists the records (if any) that will be
released and to whom; and
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(3) The parent understands that the
granting of consent is voluntary on the
part of the parent and may be revoked
st any time;

{b) "Nativa language.” when used
with reference to persons of limited
English proficiency. means the lenguage
or mode of communication normally
used by the parent of s child eligible
under thie part;

(c) "Pervonally identfiable” means
that information includes—

(1) .he name of the child, the child's
parent, or other family member:

(2) The address of tie child;

(3) A personal identifier, such s the
child's or parent's socisl security
number: or

(4) A st of personal characteristics or
other information thut would make it
possibla to identify the child with
reasonabla certainty.

(Authority: 20 U.S.C. 1480)

$303.402 Opportunity 10 axamine records.

In accordance with the confidentiality
procedures in the regulations under Part
B of the Act (CFR 300.500 through
300.578), the parents of e child sligible
under this part must be afforded the
opportunity to inspect and review
records relating to avaluations end
assess:nents, aligibility determinetion.
development and implementation of
IFSPs, individual complaints dealing
with the child, and any other eree under
this part involving records sbout the
child and the child's family.

{Authority: 30 U.S.C. 1480(3))

§303.403 Prior notics; native language.

(o) General. Written prior notice must
be given to the parents of e child sligible
under this part s reasonable tima before
o public agency or service provider
proposes, or refuses, to initiete or
change tha identification, evaluation, or
placement of the child, or the provision
of appropriate early intervention
services to the child and the child's
family.

{b) Consent of notice. The notice must
be in sufficient detail to inform the
parents about—

(1) The action thet is being proposed
or refused:

{2) The reasons for taking the sction;

d

an

(3) All procedural safeguards that are
available under this part.

(c} Native language. (1) The notice
must be—

(i) Written in language
understandable to the general public:

and
(ii) Provided in the native language of

the parents, unless it is clearly not
feasible to do so.

{2) If tha native language o other
mode of communication of the nt ie
not & written languags, the public
agency. or designated service provider.
shall take ataps to ensure that—

(i) The notice is translated orally or by
other means to tha parent in the parent's
native language or other mode of
communication;

(ii) The parent understands the notice:
and

(iii) There is written evidence thet the
requirements of this paragraph have
been met.

(3) If @ parent is deaf or blind, or has
no written language, the mode of
communication must be that normally
used by the parent (such as sign
language, braille, or oral
communication)s

(Authority: 20 U.S.C. 1480 (5). (6)}

$303.404 Parent consent.

(a) Written parental consent must be
obtainad before—

(1) Conducting the initia] evaluation
and e ‘sessment of a child under
§303.322; and

(2) Initieting the provision of early
intervention services for the first time
(i.2., at the time that the initial IFSP is
developed).

() If consent is not given, the public
agency shall make reasonable efforts 1o
ensure that the parent—

(1) Is fully aware of the nature of the
eveluation and assessment or the
services that would be available; and

(2) Understands that thae child will not
be able to receive the avaluation and
assessment or services unless consent is
given.

(Authority: 20 U.S.C. 1480)

Noie 1: In addition to the consent
requirements in this section, other consent
requirements {regarding personally
identifiable information) are included in the
confidentiality requirements in the
regulations under Part B of tha Act (M CFR
300.571), and in 3¢ CFR Part 99 (Privacy
Rights of Parents and Students), both of
which apply to thia part.

Nots 2: The Purt B regulations contain
procedares to enable public agencies to
initiate @ due process hearing or use other

ures to override s parent's refusal to
consent to the initial evaluation of the
parent’s child. Those procedures apply to
aligible children under this part, since the
Part B evaluation ment applies to all
bandicapped children in 8 Ststa. including
infants and toddlers.

§30.406 Surrogate parents.

(1) General. Each leaC sgency shall
ensure that the rights of children eligible
under this part are protected if—

(1) No parent (as defined in §303.18)
can be identified:

(2) The public agency. after
ressonable afforts, cannot discover the
whereabouts of @ parent; or

(3) Tha child is a ward of the Stste
under tha laws of thet Stete.

{b) Duty of lead agency and other
public agencics. The duty of the lead
agency. or other public agency under
paragraph (a) of this section, includes
the assignment of an individual {c act es
@ surrogete for the parent. Thie must
include a method for—

(1) Determining whether s child needs
a surrogate parent; and
ch(iﬂ Assigning s surrogate parent to the

(c) Criteria for selecting surrogotes.
(1) The lead agency or other public
agency may select e surropste parent in
any way permitted under State law.

(2) Public agencies shall ensure thate
peraon selected as & swrogete parent—

(i) Has no interest that conflicts with
the interests of the child he or she
represents; and

(i) Has knowledge and skills that
ensure aGaquate representation of the
child.

(d) Nun-employee requirement;
compensction. (1) A person assigned as
. lu.rroalt:'plmt may not be an
amployee of any agency involved in the
provision of early intervention or cther
services to the child,

(2) A person who otherwise qualifies
to be a surrogate parent under
paragraph (d)}1) of this section is not an
employse solely becsuse he or she is
paid by a public agency to serve as
surrogete parent.

(2) Responsibilities. A surrogete
parent may reprasent s child in all
matters related to—

(1) The evaluation and essessment of
the child;

(2} Pavelopment and implementation
of the child's IFSPs, including annual
evealuations and periodic reviews:

(3) The ongoing provision of early
{ntervention services to the child: and

(4) Any other rights esteblished under
this part.

(Authority: 20 U.S.C. 1400(4))

Impartial Procedures for Resolving
Individual Child Complaints

§$303.420 Administrative res~ution of
individual shild complaints by an impartiat
deolslon-maker.

Each system must include written
procedures for the timaly administrative
resolution of individual child complaints
by parents concerning any of the
matters in § 303.403(a). A State may
meet this requirement by—
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{a) Adopting the due process
procedurec in 34 CFR 300.506 through
370.512; or

(b) Developing proc _dures that—

{1) Meet the requirements in
§3 303.421 through 303.425; and

{2) Provide parents s means of filing s
complaint.

{Authority: 20 U S.C. 1480(1))

Note 1: Sections J03.420 through 303 425 sre
concened with ths adoption of impartial
procedures for resolving individua! child
complaints {i e.. complaints that generslly
affect only s single child or tha child'
family). These procedures require the
appointment of an impartial decision-maker,
who is not an employee of any agency
1nvolved in the provision of early
intervention services, to resolve a dispute
between the parent snd the public agency.
The agency is bound by the decision of the
umpartial decision-maker. and is required to
implement the decision. unless it is reversed
on sppeal.

A different type of administrative
procedure 1s ncluded in §§ 303.510 through
333.512 of Subpart F. Under those procedures.
the jead agency is responsible for (1)
investigsting any complaint that it receives
(including indiv:dual child complaints. and
those that are systemic in nature), and {2)
resolving the complaint. if the sgency
Jetermines thst & violation has occurred.

Nots 2 It :s important that the
administrstive procedures developed by a
State be designed to result in speedy
resolution of complaints. An infant s or
toddler's development is 80 rapid that undue
d.lay could be potentially harmful.

In an effort to facilitate resolution, States
may wish. with parental concurrence, to offer
med:iation as an interveming step prior to
tmplementing the procedures in this sectioa.
Although mediat.on 18 not required under
cither Part B or Psrt H of the Act, some States
have reported that mediations conducted
under Part B have led to speedy resolution of
d:fferences betweer: parents snd agencies.
without th» development of an sdversariul
relations. p and with minimal emotional
srress to parents.

Wkile s State may elect to adopt a
mediation prucess. the State cannot require
that parcnts use that process. Mediat.on may
not be used to deny or delay s parent's nghts
under this part. The complaint must he
resolved, and s wntten decision made. within
the 30-day umeline in § 303 423.

§303.421 Appointment of sn impartiat
person.

(a) Qualifications and duties. An
impartial person must be appointed to
impiement the complaint resolution
process in this subpart. The person
nust—

(1) Have knowledge about the
provisions of this part, and the needs of,
and services available for, eligible
children and their families; and

(2) Perform the following duties:

(i) Listen to the presentation of
relevant viewpoints about the
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complaint, examine all information
relevant to the issues, and seek to reach
a timely resolution of the complaint.

(ii) Provide a record of the
proceedings, including e w.itten
decision.

(b) Definition of impartial. (1) As used
in this section. “impartial” means that
the person appointed to implement the
complaint resolution process—

(i) in not an employsse of any agency
or program involved in the provision of
early intervention services or care of the
child; and

{ii) Does not have a personal or
professional interest that would conflict
with his or her objecvity in
implementing the process.

(2) A person who otherwise qualifies
under paragraph (b)(1) of this section is
not an employee of an agency solely
because the person is paid by the
agency to implement the complaint
resolution process.

(Authority. 20 U.S.C. 1380{1))
§303.422 Parent rights in administrative
proceedings.

(a) General. Each lead agency shall
ensure that the parents of children
eligible under this part are afforded the
rights in paragraph (b) of this section in
any administrative proceedings carried
out under § 303.420.

{b) Rights. Any parent involved in an
adminiscrative proceeding has the right
to—

(1) Be accompanied and advised by
wounsel and by individuals with special
knowledge or training with respect to
early intervention services for children
eligible under this part;

(2) Present evidence, and confrornt,
cross-examine. and compel the
attendance of witnesses;

{3) Prohibit the introduction of any
evidence at the proceeding that has not
been disclosed to the parent at least five
days before the proceeding;

{4) Obtain a written or elec:ronic
verbatim transcription of the
proceeding: and

(5) Obtain written findings of fact and
dcecisions.

{Authonty: 20 USC. 1481)
§303.423 Convenience of proceedings;
timelines.

{a) Any proceeding for implementing
the complaint resolution process in this
subpart must be carried out at s tme
and place that is reasonably convenient
to the parents.

{b) Each lead agency shall ensure that
not later than 30 days after the receipt of
a parent's complaint, the impartial
proceeding requited under this subpart
is completed 1nd & written decision
mailed t0 each of the parties.

i€

{Authority: 20 U.8.C. 1480(1))

Note: Under Part B of the Act. States are
allowed 48 days to conduct an impartia! due
process hearing (i.a., within 43 dsys after the
receipt of & request for a haaring, a decision
is reached and a copy of the decision is
mailed to each of the parties). (See 34 CFR
300.51:) TLus, if a Stata, in meeting the
requirements of § 363.420, alects to adopt the
due process procedures under Part B, that
State would also have 48 days for bearings.
However. any Stata in thet situation is
encouruged (but not required) to accelarats
tha timehiness for the dus process hesrings
for children who are aligible yunder this part—
from 43 days to the 30-day timeline in this
section. Because the needs uf children in the
birth through two sge range change so
rapidly. quick resolution of complaints ig
important.

§303.424 Civil action.

Any party aggrieved by the findings
and decision regarding an e
administrative complaint has the right to
bring a civil action in State or Federal
court under section 680(1) of the Act.

(Authority: 20 U.S.C. 1480(1))
§303.428 Status of a child during
proceedinge.

(2] During the pendency of any
proceeding involving a complaint under
this subpart, unless the public agency
and parents of a child otherwise agree,
the child must continue to receive the
appro;riate early intervention services
currently being provided.

(b) If the complaint involves an
application for initial services under this
part, the child must receive those
services that are not in dispute.

{Authority: 20 U.S.C. 1480(7))
Confidentiality

§3C1.460 Confidentiatity of information.

(a) Each State shall adopt or develop
policies and procedures that the State
will follow in crder to enscre the
protection of any personally identifiable
information collected, used, or
maintained under this part.

(b) These policies and procedures
must meet the requirements in 34 SFR
300.560 through 300 578, with the
following modifications:

(1) Any refarence to the “Stute
educational agency" means the lead
agency under this part.

(2) Any reference to “education of
handicapped children,” “education of all
handicapped children,” or “provision of
free public education to all handicapped
children" meaas the provision of
services to children eligible ynder this
part and their families.

(3) Any reference to "local
educationul agencies" and
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“intermediate cducational units” means
local service providers.

(3) Any reference to 34 CFR 300.128
means {§ 303.164 and 303 321.

(5) Any reference to 34 CFR 300.129
means this section (§ 303.460).

{Authority 20 U.S.C. 1400(2). 1483)

Note: With the modificaticns in paregraphs
{b){1) through (b)(5) of thia section. the
confidentality requirements in the
regulations implementing Part B of the Act
{34 CFR 300.500 through 300.576) are 10 be
used by public agenciet to meet the
confidentishity requirements under Purt H of
the Act and this section (303 560).

The Part B provisions incorporate by
reference the regulations in 34 CFR Part 99
{Privacy Pights of Parents end Students).
therefore. those regulations also apply to this
part.

Subpart F—State Administration
General

§303.500 Lead agency establishment or
designation.

Each system must include a single line
of responsibility in a lead agency thet—

(a) Is estublished or designated by the
Governor; and

(b) Is responsible for the
administration of the system, in
accordance with the requirements of
this part.
{Authority: 20 U.S.C. 3478(b}(9))
§303.501 Supservision and monitoring of
programs.

(a) General Each lead agency is
responsible for the general
administration, supervision. and
monitoring of programs and activities
receiving assistance under this part, to
ensure compliance with the provisions
of this part.

(b) Methods of administering
programs. ln meeting the requ.rement in
paragraph (a) of this section. the lead
agency shall adopt and use proper
methods of administering each program,
including—

(1) Monitoring of agercies.
institutions. and organizations receiving
assistance under this part;

(2) Enforcement of any obligations
imposed on those agencies under Part H
of the Act and these regulations;

(3) Providing technical assistence. if
necessary. to those agencies.
institutions, and organizations; and

(4) Correction of deficiencies that are
identified through monitoring.

{Authority: 20 U.S.C. 1476(b)(9)(A))

Lead Agency Procedures for Resolving
Complaints

§303.510 Adopting compisint procedurse.

Each lead agency shall adopt written
procedures for—

(a) Receiving and resolving any
complaint thet one or more requirements
of this part are not being met: and

{b) Conducting an independent on site
investigation of s complaint if the lead
ag2ncy determines that an on-site
investigation is necessary.

(Authonty. 20 US.C. 1478(b}(8))

Nots: Because of the interagency nature of
Part H of the Act. complaints received under
these regulations could concern violations by
{1) any pubhc agency in the 3tste that
receives funds under this ;.». {e.g. the lead
agency and the Council). (7.} other public
agencies that are involved. :n the State’s early
intervention progrem, or (3] private service
providers that receive Part H funds on @
contract base from a public agency to carry
out a given function or provide a Siven
service required under this ps- . These
complaint procedures are in addition to any
other rights undez State or Federal law
Complaints under thesé procedures are filed
with the lead agency

§303.511 An organtaation or individual
may file a compiaint.

An individual or organization may fie
a written signed complaint with the lead
agency. The complaint must include—

(a) A statement that the State has
violated a requirement of Part H of the
Act or the regulations in this part; and

{b) The facts on which the complaint
is based.

{Authority. 20 U.S C. 1478(b)(8})

§ 303.512 Minimum complaint procedures.

Each lead agency shall include the
following in its complaint procedures:

(a) A ime limit of 60 days sfter the
agency receives the complaint—

(1) To carry out an independent on-
site investigation, if necessary: and

(2) To resolve the complaint.

(b} An extension of the time limit
under paragraph (a) of this section only
if exceptional circumstances exist with
respect to e particular complaint.

(c) The right to request the Secretary
to review the final decision of the lead
agency.

{Authority 20 U S.C 1478(b)(s}}

Policies and Procedures Related to
Financial Matters

§303.520 Policies reiated to payment for
services.

(a) General. Each lead agency is
responsible for establishing State

licles re.ated to how services to
children eligible under tais part and
their families will be paid for under the
State's early intervention program. The
policies must—

(1) Meet the requirements in
paragraph (b) of this section; and

(2) Be reflected in the interagency
agreements required in § 303.523.

165

(b) Specific funding policies. A State's
policies must—

(3) Specify which functions and
services will be provided at no cost to
all parents:

(2) Specify which functions or
services, if any. will be subject toa
system of payments. and include—

(i) Information about the payment
system and schedule of sliding fees thut
will be used; and

(i) The basis and amount of
payments; and

(3) Include an assurance that—

(i) Fees will not be charged for the
services that a child is otherwise
entitled to receive at no cost to parents.

and

(i) The inability of the parents of an
eligible child to pay for services will not
result in the denisl of services to the
child or the child's family.

(c) Procedvres to ensure the timely
provision of services. No later than the
beginning of the fifth year of « State's
participation under this part. the State
shall implement a mechanism to ensure
tha: no services that a child is entitled to
receive are delayed or denied because
of disputes between agencies regarding
financial or other responsibilities.

(Authority. 20 U.S C. 1478(b)(8))

§303.521 Foes.

(a) General. A State may establish.
consistent with § 303.12(a)(3)(iv). &
system of payments for early
intervention services, including a
schedule of sliding fees.

(b) Functions not subject io fees. The
following are required functions that
must be carried out at public expense by
a State. and for which no fees may be
charged to parents:

(1) Implementing the child find
requirements in § 303.321:

(2) Evaluation and assessment, as
included in § 303.322, and including the
functions relsted to evaluation and
assessment in § 303.12.

{3) Case management, as included in
§$ 303.0 and 303.344(g).

(4) Administrative-and coordinative
activities related to—

(i) The development, review. and
evaluation of IFSPs in §§ 303.340
through 303.348; end

(ii) Implementation of the procedural
safeguards in Subpart E, and the other
comporents of the statewide system of
early intervention services in Subparts
LandF.

(c) States with mandates to serve
children from birth. If a State has in
effect ¢ State law requiring the provision
of « free appropriate public education to
children with handicaps from birth. the
State may not charge parents for any

169
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scrvices (e g., physical or occupational
therapy) required under tnat law that
are provided to children eligible under
this part and their families.

{Authenty: 20 U §.C. 1472(2))

§303.522 Ide.itification and coordination
of resources.

(a) Each lead agency 1s responsible
for—

(1) The identificativn and
coo:-dination of all available resuurces
fir early intervention services within the
State, including those from Federal,
State. local, and private sources; and

(2) Updating the information cn the
funding sources in paragraph (a}(1) of
this section, If a legislative or policy
change is made under any of thuse
cources,

(b) The Federal funding sources ir
paragraph (a)(1) of this section include—
(1) Title V of the Social Security At
{relating to Maternal and Child Health);

(2) Tutle XIX of the Social Security Act
(relating to the general Medicaid
Program, and EPSDT);

(3) The Head Start Act:

(1) Parts B and H of the EHA,

{5) Subpart 2 of Part D of Chapter 1 of
Title I of the Elementary and Secondary
Education Act of 1965, as amended;

(6) The Developmentally Disabled
Assistance and Bill of Rights Act (Pub.
L. 94-103); and

(7) Other Federal programs.

(Authonty 20 U S C. 1476{b)(9)(B))

§ 303.523 Intersgenrcy agresments.

(a) General. Each lead agency is
responsible for entering into formal
unteragency agreements with other
State-level agencies involved in the
State’s early intervention program. Each
agreement must meet the requirements
in paragraphs (b) through (d) of this
section.

{b) Financial responsibiiity. Each
agreement must define the financial
responsibulity of the sgency for paying
for early intervention services
(consistent with State law and the
requirements of this part).

(c) Procedures for resolvirg dispates.
(1) Each agreement must include
procedures for achieving a timely
resolution of intra- and interagency
disputes about payments for a given
service, or disputes about other matters
rclated to the State's early intervention
rrogram. Those procedures must include
& mechanism for making a final
determination that is binding upon the
agencies involved.

(2) The agreement with each agency
must—

(i) Permit the agency to resolve its
own internal disputes (based on the
agency's procedures that are included in

the agreement), so long as the agency
actsin a timely manner: and

(ii) Incluce the process that the lead
agency will follow in achieving
resolution of intra-agency disputes. if a
given agency is unable to resolve its
own internal disputes in a timely
manner.

(d) Additional components. Each
agreement must include any additional
components necessary to ensure
ef{ecive cooperation and coordination
among all agencies involved in the
State’s early intervention program.

(Autherity. 20 U.S.C. 1476(b)(9)(F))

Note: A State may meet the requircment 1n
paragraph (cj(1) of thia section in any way
permutted under Stata law, includ:ng (1)
provading for a thurd party (e g., en
adminis'rative lew judge) to review a dispute
and render a decision. (2) assignment of the
resporsibiiity by tha Governor to the lead
agency or Council, or (3) heving the final
decision made directly by the Governor.

§3C3.524 Resolution of disputes.

(a) Each lead agency is respons.ble for
resolving individual disputes, in
accordance with the procedures in
§ 303.523(c)(2)(ii).

(b) (1) During the pendency of a
dispute. the lead agency shail—

(+) Assign financial responsivility to
an agencr subject to the provisions in
paragraph (b}(2) of this section; or

(n) Pay for the service, in accordance
with the "payor of last resort”
provisions in § 303.527.

(2) f, in resolving the dispute, the lead
agency determines that the assignment
of financial responsibility under
paragraph (b)(1)(i) of this section was
inappropriately made, the lead agency
shall—

(i) Reassign the responsibility to the
appropriate agency; and

(ii) Make arrangements for
reimbursement of any expenditures
incurred by the agency criginally
assigned responsibility.

(c) To the extent necessary to ensure
compliance with its action in paragraph
(b)(2) of this section. the lead agency
shall—

(1) Refer the dispute to the Council or
the Governor; and

(2) Implement the procedures in
§ 303.525.

(Authority: 20 U.S.C. 1478(b)(9)(E))

§303.525 Deiivery of services In a timely
nanne.,

Each lead agency is responsible for
the development of procedures to ensure
that services are provided to eligible
children and their families in & timely
manner, pending the resolution of
disputes among public agencies or
service providers.

164,

(Authority: 20 U 8.C. 1476(b)(9)())

§303.526 Policy for contracting or
otherwise arrar:ging for services.

Each system must include a policy
pertaining to contracting or making
other arrangements with public or
private service providers to provide
carly intervention servicos. The policy
must inclede—

(a) A requirement that 4ll early
intervention services must mcet State
standards and be consistent wiih the
provisions of this part;

(b) The mechanisms that the lead
agency will use in arranging for these
sen ices, including the process by which
a:;rdl or other arrar.gements a. made;
a

(c) The basic requirements that must
be met by any individual or nrganization
seeking to provide these services for the
lead agency.

(Authonty. 20 U.S.C. 1476(b)(10))

Note: In implementing the statewade
system, States mey elect to continue using
agencies and ndividuala in both the public
and private gertors that have previously been
involved in pro.iding early intervention
services, 30 long as thoae agenciea gnd
individuala meet the requirementa of thia
part.

§ 303.527 Payor of last resort.

(a) Nonsubstitutron of funds. Except
as provided in paragraph (b)(1) of this
section, funds under this part may not
be used to sat:sfy a financial
commitment for services that would
otherwise have been paid for from
another public or private source but for
the enactment of Part H of the Act.
Therefore, funds under this part may be
used only for early intervenlion services
that an eligible child needs but is not
currently entitled to under any other
Federal, State, local, or private source

() Interim payments; re:mbursement.
(1} If necessary to prevent a delay in the
umely provision of services to an
eiigible child or the child's family, funds
under this part may be used to pay the
provider of services, pending
reimbursement from the agency or entity
that has utlimate responsibility for the
payment.

(2) Payments under paragraph (b)(1) of
this section may be made for—

(i) Early intervention services, as
described in § 303.12;

(ii) Eligible health services (see
§ 303.13); and

(iii) Other functions and services
authorized under this part, including
child find, and evaluation and
assessment.

(3) The provisions of paragraph (b)(1)
of this section do not apply to medical
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services or “well-baby” health care (see
§ 303.13(c)(1)).

(c) Non-reduction of beneits. Nothing
in this part may be construed to permit a
State to reduce medica: or other
assistance available or to alter eligibility
under Title V of the Social Security Act
(SSA) (relating to maternal and child
health) or Title XIX of the SSA (relating
to Medicaid for children eligible under
this part) within the State.

(Authority- 20 U.S.C. 1481)

Nots: The Congresa intended that the
enactment of Part H not be construed as @
license to any agency (including the lead
agency and other agencies in tha State) to
withdraw funding for services that currently
are or would be made available to eligible
children but for the axistence of the program
under this Thus, the Congress intended
that other funding sources would continue.
and that there would be greater coordination
among agencies regarding the payment of
costs.

The Congress further clarified its intent
concerning payments under Medicaid by
including in section 411(k)(13) of tha
Med:care Catas:=onhic Coverage Act of 1988
(Pub. L. 100-300) an amendment to Title X1X
of the Social Security Act. That amendment
atates, in affect, that nothing in this title shall
be construed as prohibiting or restricting. or
authorizing tha Secretary of Haalth and
Human Services to prohibit or restrict,
payment under subsection (s) for medice:
assistance for covered services furnished t @
bandicapped infant or toddler becauss auch
services are included in the child's IPSP
adopted pursuant to Part H of the EHA.

§303.528 Reimbursement procedure.
Each system must include a procedure
for securing the timely reimbursement of
funds used under this part, in
accordance with § 303.527(b).

(Authority: 20 U.S.C. 1478(b)(11)

Reporting Requirements

§ 303.540 Data collection.

(a) Each system must include the
procedures that the State uses to
compile data on the statewide system.
The procedures must—

(1) Include a process for—

(i) Collecting data from various
agencies and service providers in the
State;

(1i) Making use of appropriate
sampling methods. if sampling is
permitted; and

(iri) Describing the samnpling methods
used, if reporting to the Secretary; and

(2) Provide for reporting the dala
required under section 876(b)(14) of the
Act, and other information that the
Secretary may require, including
information required under section 618
of the Act.

(b} The information required in
paragraph (a)(2) of this section must be

provided at the time and in the man:.er
specified by the Secretary.

(Authority: 20 U.S.C. 1476(b}{14})
Use of Funds for State Administration

§303.560 Uee of funds by the lead
agency.

A lead agency may use funds under
this part that are reasonable end
necessary for administering the State’s
early intervention program for infants
and toddlers with handicaps.

(Authority: 20 U.8.C. 1473: 14706(b)(9))

Subpart —-State interagency
Coordinating Councll

General

§303.400 Establishment of Councll.

(a) A State that desires to receive
financial assistance under this part shall
establish a State Interagency
Coordinating Council composed of 15
members.

(b) The Council and the chairperson of
the Council must be appointed by the
Governor. The Governor shall ensure
that the membership of the Council
reasonably represents the population of
the State.

(Authority: 20 U.S.C. 1482(a))

Note. The number of members on tha
Council was established by atatute. However,
to the extent that a State determines that full
and sffectiva representation requires more
than 15 members, it would be appropriate for
the Council to request the Governor to
appoint additional members of an ax officio
basis, or, with tha permission of the
Governor, for tha Council chairperson to take
that action.

In addition to appointing ex officio
members to the Council. consideration might
be givan to establishing (1) regional
committees, of (2) apecial committees to
address kay issues related to the affective
implementation of this part.

To the extent that additional members are
sdded—either on an ex officio basis or
through the sstablishment of regionel or
special committess—the Council may wish to
ensure that the general proportion of parents
on the Council (as specified in § 303.601(e)) is
maintained. Howevar, to avoid a potential
conflict of interest. it is recommended that
parent representatives who are selected to
serve on tha Council not be employces uf any
agency involved in providing early
interventinn services.

In any deliberationa by tha Council for
increasing tha number of people who have 8
role in Council activities, it is auggested that
consideration be given to meintaining an
appropriste balance between the urban and
rural communitiea of the State.

§300.601 Composition.

The Council must be composed of the
following:

(a) At least—

iR

(1) Three membars who are parents of
infants and toddlers with handicaps or
of handicapped children aged tiree
through six:

(2) Three public or private providers
of eurly intervention services:

(3) One representative from the State
legislature; and

(4) One person in personnel
preparation.

{b) Other members representing each
of the appropriate agencies involved in
the provision of or payment for early
intervention services to eligible children
and their families, and others selected
by the Governor,

(Authority: 20 U.S.C. 1482(b))

Note: In order to anhance the affectivenesa
of the Council in carrying out its functions
under this part. !t is recommended that efforte
be made to includa representatives of sach
Stata agency or other major service provider
that has a role in the Stata’s early
intervention program, such as the state health
and education departments, health care
providers, and other key providers. Itis
unportant for Stata agency representatives to
bave the authority to effectively represent
their agencies.

A representative of the SEA who Is
reaponaible for, or knowl>dgeab's about, the
Preschool Grants Prograp; under Section 610
of the Act (34 CFR Pait 201) would be an
appropriets person 1o be appointed as a
regular member of thy Council. Inclusion of
such a person will belp to s2=wure the smooth
transition of children under this part who will
require special education and related
services under this program.

It is recommended that the person selected
to represent tha fiald of personnel
preparation have axpertise in sarly
intervant'n prog-ams for children aligible
under tt is part and theu families.

§303.600 Use of funde by the Council.

(a) General. Subject to the approval
by the Governor, the Council may use
funds urder this part to hire staff and
obtaiz the services of professional,
tecanical, and clerical personnel, as may
be necessary to carry out the
performance of its functions under this
part.

(b) Compensation and expenses of
Council members. (1) Except as
provided in paragraph (b)(2) of this
section, Council members shall serve
without compensation from funds
available under this part, but the
Council shall reimburse its members for
reasonable and necessary expenses for
attending meetings and performing
Council duties. Funds provided under
this part inay be used for this purpose.

(2) Funds under this part may be used
to pay compensation if—

(i) A Council member is not employed.
or

171
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(ii) A Council member must forfeit
wages from other employment when
participating in official Council
functions.

(Authority’ 20 U.S.C. 1479; 1482(c), (d))

§303.603 Meetings.

(4) The Council shall mee* it least
quarterly and in such placvs as it deems
necessary.

(b) The meetings must—

(1} Be publicly announced sufficiently
in advance of the dates thay are to be
held to ensure that all interested parties
have an opportunity to attend; and

(2) To the extent appropriate, be open
and accessible to the general public.

(c) Interpreters for persons who are
deaf and other necessary services must
be provided at Council meetings, both
for Council members-and participants.
The Council may use funds under this
part to pay for those services.

(Authority: 20 U.S.C. 1482(c). (d))

§ 303.604 Conflict of interest.

No member of the Council may cast a
vota on any matter that would provide
direct financial benefit to that member
or otherwise give the appearance of a
conflict of interest.

(Authority: 20 U.S.C. 1842(f))
Functions of the Council

§303.650 General

(a) Advise and assiat the lead agency
in the development and implementation
of the policies that constitute the
statewids system;

{b) Assist the lead agency in achieving
the full participation, coordination, and
cooperation of all appropriate public
agencies in the State;

(c) Assist the lead agency in the
effective impiementation of the
statewide system, by establishing a
process that includes—

(1) Seeking information from service
providers, case managers, parents, and
others about any Federal. State, or local
policies that impede timely service
delivery; and

(2) Taking steps to ensure that any
policy problems identified under
paragraph (c)(1) of this section are
resolved; and

(d) To the extent appropriate, assist
the lead agency in the resolution of
disputes.

{Authonty: 20 U.S.C. 1482(e))
§ 303.651 Advising and sssisting the lead
agency In its administrative duties.

Each Council shall advise and assist
the lead agency in the—

o 172

IToxt Provided by ERI

(a) Identification of sources of fiscal
and other support for services for early
intervention programs under this part;

(b) Assignment of financial
responsibility to the appropriate agency;
and

(c) Promotion of the interagency
agreements under § 303.523.

{Authority 20 U.S C. 1482(e)(1))

§302.052 Appiications.
Each Council shall advise and assist
the lead agency in the preparation of
applications under this part, and
amendments to those applications.

(Authonty 20 U.S.C. 1482{e)(2))

§303.883 Annual report to the Secretary.

(a) Each Council shall—

(1) Prepare an annual report to the
Governor and to the Secretary on the
status of early intervention programs
operated within the State for children
eligible under this part and their
families; and

(2) Submit the report (o the Secretary
by a date that the Secretary establishes.

(b) Each annual report must contain
the information required by the
Secretary for the year for which the
report is made.

(Authority: 20 U.S.C. 1482(e)(3))
Existing Councils
§303.670 Use of existing councile.

If a State established a Council befors
September 1, 1968, that ia comparable to
the requirements for a Council in this
subpart (e.g., in terms of its composition,
meetings, and functions), that Council is
considered to be in compliance with
these requirements. However, within
four years after the date that a State
accepts funds under this part, the State
shall establish a Council that complies
in full with the requirements of this
subpart.

(Authority 20 U.S.C. 1482(g))

Note: This Appendix will not appear in the
Code of Federal Regulations.

Appendix A—Analysis of Comments
and Changes

The following is an analysis of the
comments received on the Notice of
Proposed Rulemaking (NPRM), and the
changes made in the regulations since
publication of the NPRM. Substantive
issues, including comments on the
preamble that applied to the text of the
regulations. are included under the
subpart, subheading. and section to
which they pertain in these final
regulations. Therefore, unless otherwire
indicated, all section numbers used in
the Appendix refer to sections in the
final regulations. Technical and other
munor changes are not addressed.

iy

To assist readers in finding where
each section in the NPRM ia located in
the final regulation, a redesignation
table has been included in Appendix B.

Subpurt A—General

Purpose of the early intervention
program for infants and toddle:s with
handicaps (§303.1)

Comment: There was a general theme
throughout the comments that the
regulations should express the broader
purposes of the Act (e.8., those related
to improving the total functioning of
eligible children, and enhancing the
abilities of parents and other family
members to meet the developmental
needs of their children).

Discussion: The Secretary believes
that these final regulations provide the
background and context for the
implementation of this program, and
reflect the broader purposes of the Act,
especially in terms of supporting the role
of parents ad other famuly members in
enhancin; ae development of infants
and toddlers with handicaps.

Change: No change has been made in
§ 303.1. However, throughout these final
regulations, guter emphasis haa been
given to (1) the importance of families of
eligible children in enhancing the
development of their children (see, for
example, §§ 303.22(2), 303.340(b), and
303.344(b)), and (2) parents as decision-
makers in determining the extent to
which they, their eligible children, and
other family members accept or decline
services under this part (see, for
example, §§ 303.373, 303 404, and
303.422).

Eligible applicants for an award
($ 303.2)

Comment: Some commenters
recommended that the Department of
Defense Schools (DODS) be listed
specifically as an eligible appiicant in
this seclion to ensure that children
whose families are in the military
receive early intervention services.

Discussion: The list of elipble
applicants for an award is taken from
the Act, and includes the 50 States,
Puerto Rico, the District of Columbia,
and eligible territories. There is no
statutory basis for adding other
applicants for an award. Eligible °
children whose families are in the
military will be able to receive services
based upon where they are domiciled.

Change: No change has been made
with respect to children of military
families. However, a sentence has been
added to § 303.2 to clarify that the future
eligibility of the Republic of Palau will
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be governed by the terms of the insurers continue to pay for early Although it {s not feasible to include

Compact of Free Association. intervention uTr;iccu. :l&le of the lppli:lbl: pmviulon:h of Part B,
- Discussion: Secretary agrees, Secretary has determined thata
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Comment. A few commenters
requested that this section be amended
to permit funds under this part to be
used in coordination with funds under
the Prcschool Grants program, 34 CFR
Part 301, for the planning and
development of s statewide
comprehensive delivery system for
children from birth through age five.

Discussion: Although funds under this
part must be used only for activities
r+lated to infants and toddlers with
handicaps, a broader provision is
corntained under the Preschool Grants
program. Under that authority. States
may use up to 20% of their annual grant
funds (1) for planning and developing a
comprehensive delivery system of
services for children from birth through
five, and (2) for providing direct and
support services to children with
handicaps. aged three through five (see
34 CFR 301.30).

Funds under this part may be used in
coordination with the Preschool Grant
funds for planning and implementation
activities for children from birth through
age five. 80 long as (1) there is a clear
audit trail on each funding source. and

2) the fur.ds under this part are used
only for activities for children buth
through age two.

Change: None.

Comment. Commcnters requested that
8 definition of “direct services” be
added. Commenters also asked for
guidance about what would constitute
allowable admiuistrative costs for
activities to plan, develop. and
implement the statewide system

Discussion: Information about
allowable administrative costs is
included in the EDGAR regulations, 34
CEFR Part 80. With respect to “direct
services." the Secretary feels that a
definition in the regulations is not
recessary. Direct services are those that
would be provided directly to a child
(e g.. physical therapy or occupational
therapy). or to the family (e 8.,
counseling or transportation).

Change: None.

Comment: A commenter stated that
the use of the term “private sources” in
the Act should not be construed to
require private nonprofit organizations
to maintain their fiscal effort or to
prevent States from using funds under
this part if those funds are withdrawn.
The commenter furt' =¢ stated that the
inclusion of "private sources” was
intended as an expression of

intervention services to sligible children
and their families, they cannot be
required to do so. States are not
prohibited from using funds under this
part to pay for services to children and
families that were previously funded by
private organizations, if the private
funds are withdrawn.

Change: None.

Applicable regulations (§ 303.4)

Comment: May commenters requested
that the applicable provisions from other
regulations (i.e., the Education
Department General Administrative
Regulsations (EDGAR), and those
implementing Part B of the EHA) be
incorporated in this part, rather than
makirg reference to those provisions, as
was done in the NPRM. Some of the
commenters stated that having a self-
contained et of regulations would
facilitate administration of the program.
A few commenters pointed out that
sumply referencing the other regulat.ons
places an undue burden on parents,
because they are forced to search out
the other documents. Other commenters
recommer.ded that certain of the Part B
definitions that were referenced in
§ 303.16 of tte NPRM (e.g., "public
egency.” "qualified,” and certain related
services definitions) be modified to
reflect the specia! needs of infants and
toddlers.

Discussion: The Secretary agrees with
commenters that. to the extent possitle.
these regulations should contain &!l
relevant information within one
document. The Secretary has
determined that complaint procedures.
Lke those in EDGAR, should be added
in this part, because the Department has
proposed to delete those procedures
from Part 76. However, it is not feasible
to include all applicable provisions of
EDGAR.

The Secretary believes that the
EDGAR definition of “State” that was
referenced in §303.15 of the NPRM
should be deleted, and that the
definition of "State" in section 802(a)(6)
of the Act shuuld be added to these
regulations, because that definition
includes the specific States and
jurisdictions covered under this part for
program operation purposes. Thus. each
“State” included in the definition must
meet all substantive requirements under
this part. A special definition of "State”
is included in $303.200(b)(2) for the
purpose of making grants under this

16

incorporated by reference in §303.16 of
the NPRM. and certain procedursl
requirements. To the extent appropriate,
modifications have been made in those
provisiona to reflect the special
requirements of infants and toddlers
with handiceps and their families.

Change: The following changes have
been made: (1) Minimum State
complaint procedures, similar to those in
EDGAR, have been added at $§303.510
through 303.512; (2) The EDGAR
definition of "State", as referenced in
§303.15 of the NPRM, has been deleted:
(3) The definition of “State” from
Section 602{a)(6} of the Act bas been
added at §303.22 with appropriate
mod:fications: and (4) A number of
provisions from the Part B regulations
have been added to this pert, including
{a) certain procedura) safeguards that
have either been adopted with
modifications or adapted (see discuss:on
on $303.400 in this Append:x), (b)
definitions that have been sdopted
verbatim (i.e., "include; including”
(8303.15). and "parent" (§303.16)), and
{r) definitions that have been adapted
(i.e.. “public agency" (§303.20). and
“qualified"” (§303.21)).

Definitions of related services that
were referenced in $303.18 of the NPRM
have also been adapted and included
under this part (see discussion on
$303 12 in this Appendix).

Definitions
Case management (§303.6)

Comment: Many commenters
recommended that the term “enable” be
used in the definition of case
management to emphasize the need to
strengthen the ability of families to carry
out discussion and functions related to
case management.

Discussion: The Secretary agrees that
“enable” connoles an active role fer
families and should be included in the
regulations.

Change: The definition of case
management has been amended to
include "enable.”

Comment: A number of commenters
requested that the specific case
management activities described in the
legislative history of Pub. L. 99457 be
added to the case manager's duties and
responsibilities in §303.8. These
included: (1) assuring the timely delivery
of services. (2) informing parents of the
availability of advocacy services, and

173




APPENDIX E: PART H REGULATIONS

Federsl Register /| Vol. 5¢, No. 119 / Thursday, June 22, 1989 / Rules and Regulations

26331

active, ongoing process of continuously
seekung the appropriate services or
situations to benefit the development of
each infant or toddler being served for
the duration of the child's eligibility.

Discussion: The Secretary agrees that
the specific case management activities
included in the legislative history of the
Act should be added to the definution in
§303.6. in order to reflect more
accurately the duties and
respondibilities of case managers under
this part.

Change: Section 303.8 has been
amended to include the requested
achvities.

Comnient: Many commenters
requested that the final regulations
include additional clarification
regarding the role of pareats in terms of
case management activities.

Discussion: The Secretary agrees that
more clarification is needed. Under this
part, case managers, as public agency
employees, serve as "'system advocates”
for families. and function in a facilitating
role. as needed (e.g.. to assist parents in
obtaining services for their child and
other family members). However. case
management is not a static function, nor
is it expected to be the same at every
stage of a child's development or for
every family. The kinds of assistance
that a family needs during the neonatal
stage of a child’s development may be
different than their needs later in the
child's lfe; and some parents may want,
and be able, to play a more active rola
than others. Effective cuse management
must be responsive to individual
differences and family needs.

Case management will be most
effective if case managers and parents
are able to work cooperatively together.
For this reason, States should take all
responsible efforts to ensure that a well-
functioning collaborative working
relationship is created.

Change: None.

Comment: Some commenters
requested that the regulations provide
that parents be appointed as case
managers for their children.

Discussion: The Secretary helieves
that the Cungrese included the
requirements for case managers and
case management in order to ensure
that, because of the interagency.
multidisciplinary nature of Part H, tha
burden of seeking out and obtaining
services guaranteed under this program
would be placed upon appropriate
public agencies in the State and not on
the parents of eligible infants and
toddiers. Thus, the statute requires that
each [FSP must include "the name of the
case manager from the profession most
immediately relevant to the infants and
toddlers or family's needs who will be

responsible for the implementation of
the plan and coordination with other
agencies and persons.”

The Secretary believes that the
statutory requirements evidance a clear
congressional intent that the
responsibility for “case management,”
as that term is defined in § 303.6, be
assigned to an appropriate, qualified
pubhc agency employee. It is also clear
that the Congress did not intend for
parents to have to assume this
responsibility.

Although parents may not be named
as case managers, the Secretary
recognizes that parents (1) must be
actively volved in making sure that
their ehigible children and other family
members receive all of the services and
protections that they are entitled to
under this part, and (2) are major
decision-makers in deciding the extent
to which they will participate in, and
receive services under, this program.

Change: None,

Comment: Several comrenters asked
for regulations or clarifying notes that
provide for case managers to (1)
coordinate services across agencies, and
(2) have the authority to ensure services.
Some commenters requested that
language be added specifying that it is
not necessary to develop a new case
management system if a system is
already in place.

Discussion: The Secretary believes
tuat it is the lead agency's
responsibility, with the assistance of the
Council, to ensure that (1) services are
coordinuted across agencies, and (2)
Cdase managers are able to carry out case
management on an interagency basis, as
needed. The Secretary agrees that case
managers because of their facilitating
role. must be able to coordinate services
for a child across agencies, in order to
ensure the timely delivery of those
services. He also agrees that new case
management systems do not need to be
developed, if a system that meets the
requirements of th:s part is already in
place.

Change: A provision hus been added
at § 303.8{c)(2) to require that States
design their policies and procedures to
enable case managers to effectively
carry out case management functions on
an interagency basis.

Comment: A number of commenters
requested that provisions be added to
ensure that case managers have the
necessary qualifications to carry out
effectively their respons‘bilities under
this part.

Discussion: The Secretary agrees that,
because of the crucial role that case
nianagers play under this program, the
qualifications for case managers should
be added to the regulations. The
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Secretary believas that, to perform
effectively the tasks required of them.
case managers should have
demonstrated knowledge and
understanding about (1) the children
who are eligible under this part. (2) the
provisions of this part, and (3) the
Stata's early intervention service
delivery system.

Change: Section 3G3 8 has been
amended to include the qualifications of
case managers,

Comment: Several commenters
recommended that addr'icnal duties be
added to case management. including (1)
offering guidance to faimlics regarding
financial planning and pay ment. and (2)
continuing case management throughout
and beyond the transition period when a
child moves to services under Part B.

Discussion: In carrying out case
management responsibilities under this
part, it is expected that case managers
would provide guidance to familiep, as
needed, regarding financial planning
and payment to enable a child to receive
early intervention services. Thus, an
additional requirement is not necessary
in the lations. Case managers are
responsible for assisting families in
planning services for the transition to
services under Part B. Part H does not
authorize the continuation of case
managemunt beyond the transition
period when a child moves to services
under Part B, (See comments and
diacussion on § 303.314 in this
Appendix )

Change. None.

Children (§ 303.7)

Comment: Some commenters
expressed concern that the term "infants

‘and toddlers with handicaps,” as used

throughout the N™@M and in the
definition of “children,” could
unnecessarily stigmatize children,
especially “at risk" children who might
be eligible for services, but are not
handicepped.

Discussion: The Secretary believes
that the commenters’ concerns are valid,
because of the potential for children to
be stigmatized.

Change: Beginning with § 303.1, and
throughout the final regulations, the
term “children eligible under this part”
has generally replaced the term “infunts
and toddlers with handicaps.” A note
has been added to § 303.16 to address
the concern raised by the commenters.

Council (§ 303.8)

Comment: One commenter
recommended that the name of the State
Interagency Coordinating Council be
changed to Coordinating Council on
Early Intervention Services.
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Discussion: The name of the Council
is statutory; there is no basis for a

change.
Change: None.

Early intervention program (§ 303.11).

Comment: A number of commenters
recommended that the regulations
acknowledge that a comprehensive
system of early intervention services
shoald encompass all appropriate
services needed by an eligible child and
the child’s family, not just those under
Part H of the Act.

Discussion: The Secretary believes
that the Congress intended that the
early intervention program established
under thia part should encompass
activities that extend beyond the
provision of discrete early intervention
services. He believes that the program
should include the total effort in a State
that is directed toward meeting the
needs of children eligible under this part
and their families. including (1) those
funcuions that must be carried out as
part of a State’s responsibilities under
this part (e.8.. evaluation and
assessment activities, case management,
and administrative-coordinative
activities related to the development,
review, and evaluation of IFSPs, and
implementation of the procedural
safeguards); (2) specific early
intervention services, as defined in
§ 303 12; and (3) medical and other
services that an eligible child and the
child's family may need. but which are
not required under this part.

Change: A definition of “early
intervention program" has been added
at § 303.11.

Early intervention services (§ 203 12)

Comment. Seveial commenters asked
for clanfication about the slidinig fees
provision in the definition of easly
intervention services. Clarification was
specifically requested regarding whether
some services. such as identification.
ascessment, and screening. are excladed
from the system of payments Some
commenters stated that early
intervert:cn services that arc presently
provided at no cost 1o parents in States
with mandates should continue to be
provided at no cost 0 parents. Another
commenter requested that a minimum
leve! of services be established for all
eligible children that would be provided
at no cost to parents.

Discussion: Since any gystem of
payments, including & schedule of
sliding fees. will in part depend on the
laws of individua! States, the Secretary
intends 1o leave decisions regarding the
establishment of applicable criteria to
the States. The Secretary believes.
however. that there are Certain activities

and functions (e.g.. case management)
that are not subject to a system of
payments, and must be provided at no
cost 1o parents. Also, to the extent that
early identification, screening. and
assessment services are required under
the identification, location, and
evaluation provision of Part B of the Act,
those services must be provided at no
cost.

In States with mandates to provide
free appropriate public education
(FAPE) 10 children from birth, those
services included under part B that are
applicable to children under Part H (e 8.,
physical and occupational therapy) must
also be provided at no cost under this
part.

Change: Section 303.521 has been
added tu delineate requirements related
to the charging of fees.

Comment: Commenters requested that
the definition of “early intervention
services” be amended 1o state that early
intervention services are designed to
meet the needs of the family related to

"enhancing the child's development and

are chosen in collaboration with
parents.

Discussion: The Secretary agrees that.
because of the nature of the program,
the definition of early intervention
services should be revised as
recommended by the conumenters.

Change: A change has been made at
§ 303.12(a) (1) and (2).

Comment: Many commenters stated
that definitions of certain related
scrvices in the Part B regulations are not
directly applicable to infants and
toddlers with handicaps, and
recorimended that separate definitions
of early intervention services be
developed for this part. Commenters
requested that the listsof early
intervention services and persornel be
expanded. Some commenters noted that
“nutrition” was omitted as an early
intervention service in the NPRM, even
though the statute included nutritioni:ts
in the list of qualified personnel. and
they recommended that it be included in
tlie final regulations. Many commenters
requested that services relating to
idemifyirg and serving children with
vision and hearing disorders be acded
to the regulations. Other commentess
requested an expanded list of types of
services. such as transportation,
transition, and home and family support
services.

Discussion: The Secretary agrees that
the definiticns of related services in the
Part B regulations are not directly
applicable to this part, and that specific
definitions of early intervention services
should be added. He believes that these
definitions should be based on current
definitions used by practitioners, The

Secretary also believes that the
regulations should specify the general
role and responsibilities of service
providers that apply to each area of
early intervention services (i.e.. (1)
consulting with parents, other service
providers, and representatives of
appropriate community agencies to
ensure the effective provision of
services in that area, (2) training parents
and others regarding the provision of
those services, and (3) participating in
the multidisciplinary team’s assessment
of a child and the child's family, and in
the development of integrated goals and
outcomes for the IFSP).

The Secretary believes that nutrition
should be added to the list of early
intervention services. because of its
importance to infants and toddlers with
handicaps. and because nutritionists are
included in the statute's list of qualified
personnel. In addition, he believes that.
because of the particular importance of
transportation and its impact on access
to other services, transportation should
Le included in the list of early
intervention services. The Secretary
agrees with commenters that other types
of services and personnel are also
important, but does not believe that it is
necessary to add all potential services
and personnel to the list. The lists of
early intervention services and
personnel are not exhaustive and mey
include other services and personnel
(e.g.. vision and hearing services). This
is made clear in a note following the
sections in both the NPR.4 and these
finul regulations.

Change: The following changes have
been made: (1) Section 303.16 of the
NPRM. which incorporated by reference
applicable definitions from the Part B
regulations, has been deleted; (2) a
paragraph hes been added at § 303.12(c)
describing the general role of scrvice
providers, (3) a definition of each early

- intervention service in Sectinn 672(2) of

the Act has been added at § 303 12(d):
(4 nutrition and transportation have
also been added. (5) a definition of
transportation has been added at

§ 303 23 and (6) a note has been addvd
fullowing § 303.12 to include examples
of other early intervention scrvices und
personnel.

Comment: Some commenters were
concerned that the Part B definition of
“qualified” that was incorporated by
reference in the NPRM was not
appropriate, because of the reference to
special education and State educational
agency standards.

Discussion: The Secretary agrees that
the Part B definition of “qualified” is not
entirely appropriate for this part, and
that it should be revised to specifically
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address the provision of early
intervention services.

Change: The reference to the Purt B
definition of “qualfied” has been
deleted. A definition of “qualfied” that
is appropriate to this part has been
added at § 303.21.

Comment: Many commenters (1)
Expressed concern that the NPRM did
not include a provision related to ““least
restnctive environment” (LRE} and to
the providing of services in integrated
settings with children who are not
handicapped. and (2} requested that a
statement concerning the provision of
services in commumty-based settings be
added under the definition of early
intervention services.

Discussion: The Secretary agrees with
the commenters that the final
regulations should address the concept
of providing services to infants and
toddlers and their families in settings
that dc not isolate the child or family
members from activities or settings in
which children without handicaps and
their families participate. .

Change: Section 303.12(b). which
requires services to be provided in an
integrated setting, to the extent
appropriate, has been added. A note
regarding this provision has been added
following the section.

Comment: Several commenters
recommended that the definition of
special instruction in § 303.14 of the
NPRM be revised to describe more
effectively the services to be provided.
A few commenters questioned the
appropriateness of “instruction” with
infants. One commenter suggested
deleting the entire section, because the
commenter considered it to be
redundant, confusing, and unnecessary.
Several commenters recommended that
the definition make clear that the
community and the home are the
preferred settings for special instruction.

Discussion: The Secretary believes
that 4 separate section to define special
instruction is not necessary. Since
special instruction is one of the early
intervention services included in the
Act, it should be defined in the section
on “Early intervention services.” Section
303.12(b) of the final regulations
contains provisions on the location of «ii
early intervention services.

Change: The definition of special
instruction has been revised and
included with the other definitions of
early intervention services (see
$ 303.12(d)(12)).

Health services (§ 303.13)

Comment: A number of commenters
requested further guidance regarding
what types of services are included as
“health services.” Commenters

176

recommended specific items and
services to be added, such as (1)
Presently allowable services under Part
B (e.g. clean intermittent
catheterization); () health management
services that accompany surgical or
purely medical procedures, including
consultations with medical personnel;
(3) prescribed devices necessary for the
control or treatment of a medical
condition such as ventilators and gavage
equipment; and (4) services that occur
during the actual time a child
participates in a center-based early
intervention program.

Discussion: The Secretary agrees that
needed health services should be made
available during the time other early
intervention services are provided. so
that a child can benefit from the other
early intervention services. Examples of
necessary health services include
tracheostomy care, tube feeding, and the
changing of dressings or osteotomy
bags. In addition, consultation by
medical providers with other early
intervention personnel may be
necessary. so that a child can benefit
from the provision of early intervention
services. However, the Secretary does
not believe that the costs of medical-
health services, such as immunizations
and regular “well-baby" care, are
allowable under this part, because they
are services that are routinely
recommended for all children. Though
not covered under this part, these
medical-health services are essential for
all infants and toddlers. The Secretary
believes that, to the extent appropriate,
these services should be included in the
IFSP. along with the funding sources to
be used in paying for the services.
However, the Secretary does not believe
that the provision of a device necessary
for the control or treatment of a medical
condition can be included as health
services, since the statute limite
coverage of medical services ‘o those
necessary for diagnostic and evaluation
purposes only.

Change: Section 303.13 has been
expanded to include the following: (1)
Language clarifying that “health
services” means those services
necessary to enable e child to benefit
from the other early intervention
services the child is receiving under this
part during the time that the child is
receiving the other services; (2)
examples of health services that a State
is required to provide; (3) a paragraph
regarding allowable consultation
services; and (4) examples of medical-
health services that are not required.
The note following § 303.13 has been
revised to clarify that, to the extent
appropriate, medical-health services are
to be included in the IFSP, along with

e
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the funding sources to be used in paying
for those services. (See comment on
medical-health services on § 303.344 1n
this Appendix.)

Infants and todd'ers with handicaps
(§ 303 18)

Comment: Many commenters asked
that vision and hearing be included as
areas of development in the definition of
“infants and toddlers with handicaps™.
Several other commenters recommended
expanding the definition of “physical
development” to include other
components (e §.. neurolcgical
development).

Discussion: The Secretary s.grees that
vision and hearing should be added to
the definition of infants and toddlers
with handicaps to highlight the
importance of sensory impairments in
the development of the child. However,
he does not believe that further
expansion of this definition is necessary,
since ieurological development is
commonly understood to be a
comporn.ent of physical development.

Change: Vision and hearing have been
added to the area of “physical :
development” in § 303.16 and to other
appropriate sectioas in this part.

Comment: One commenter stated that
the term "epprupriate diagnostic
instruments and procedures” was too
vugue, and recommended that
“standerdized instruments" be used
instead. Other commenters
recommended that informal assessments
and professional clinical judgment,
including the observations of
multidisciplinary assessment teams,
should be required, because appropriate
standardized ingtruments do not exist at
this time that acourately measure
developmental delay in infants and
toddlers with handicaps.

Discussion: The Secretary believes
that the concerns raised by commenters
about the methods used to determine
developmental delay in .nfancy should
be addressed. Since standardized
diagnostic instruments are generally
unavailable for use with infants and
toddlers with handicaps, the Secretary
believes that the evaluation of children
under this part must be based on
informed clinical opinion.

Change: No change has been made in
§ 303.16. However, § 303.300 has been
revised to require States to include the
procedures that wil! be used to identify
developmental delay in the State
definition of "developmental delay.” A
note has been added following § 303.300
that addresses the use of standardized
procedures with infants. A provision
requiring evaluations a:nd assessments
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to be besed on informed clinical opinion
has been added at § 303.322(c)(2).

Comment. Several commenters stated
thai the term “high probability” should
not be viewec as a statistical concept
and that the term should be more
precisely defined. One commenter
suggested that conditions resulting in
developmental problems, rather than
delays. was a more appropriste
definition for this population. Some
commenters suggested adding examples
of conditions that could be included in
this category.

Discussion: The Secretary agrees that
the term "high probability” should not
be viewed as a statistical concept. The
presence of a diagnosed condition is the
key concept in the phrase “have a
diagnosed physical or menial condition
that has a high probability of resulting in
developmental delay.”

Change: Language has been added to
the note following § 303.18 to clarify
what is meant by the term “high
probabihty."

Comment: A number of comments
were received regarding the criteria for
“at risk" in the definition of infants and
toddlers with handicaps. Several
commenters suggested that the “.« nsk”
condition not be viewed as an indicator
of developmental delay. Commenters
also recommended adding examples of
possible “at risk" criteria. Other
commenters felt that an “at risk"
determination should not be made based
upon factors such as socio-economic
status. sex. creed, religion, and racial or
ethnic background.

Discussion: The criteria for identifying
“at risk"” children must be developed at
the State level, since the serving of these
children is at State discretion However,
the Secretary believes that it would be
appropriate to provide some guidance
about the kinds of conditions that States
may want to consider in identifying
children at risk for developmental delay

Change: A note has been added
fllowing § 303.18 that describes
examples of “at risk” factors that States
could consider if they choose to serve
infants or toddlers at risk for
developmental delay.

Subpart B—State Application for &
Grant

Putlic participation (§§ 303.110 through
303.113)

Comment: A number of commente: s
stated that a provision in section
678(a)(4)(B) of the Act requiring a
summary of public comments and the
State's responses had been omitted from
the NPRM and should be added to the
final regulations. Some commenters
wanted the public participation

requirements in §§ 303.21 and 303.38 of
the NPRM to be grouped together in the
final regulations. Some commenters
requested more guidance about the
public participation requirements. The
commenters asked that the regulations
specify the length of the comment period
and the procedures for providing
comments, so a8 to ensure a fair
opportunity for public review and
comment. Some commenters felt that,
under the notice of hearing requirements
in § 303.21(b) of the NPRM, the term
“sufficiently in advance of the hearing"
is too vague, and that the States need
definitive timelines in order for the
requirements 10 be effectively
implemented. Several commenters
recommended a 30-day timeline.

Discussion: The provision on public
comments and State responses was
included under § 303.36 in the NPRM.
However. based on the comments
received, the Secretary believes tha! this
provision, and all other substantive
requirements on public participation,
should be grouped together in the final
regulations. He also agrees that further
guidance is needed regarding the public
participation requirements, including
specifying the length of the period for °
public review and comment on State
applications and policies required under
tlus part. The Secretary believes that
while a definitive timeline requirement,
in general, could be helpful to States.
States should have some flexibility with
regard to pubhc notice and comment
periods in order to respond to
unfoieseen circumstances in their
jurisdictions.

Change: A new subheading on “public
participation' has been added to
Subpart B. All substantive requirements
on public participation have been
included under that subheading at
§§ 303.110 through 303.113. Additional
guidance has been added concerning the
procedures for use in ensuring tha! the
general pullic has an opportunity to
review and comment on appropriate
required documents. Language has becn
added at § 303.113(a}(2) that enables the
lead agency to make sny modifications
it deems necessary in the application or
policy after public review. A provision
has been added at § 303.110(a)(3) to
require that notice of public heanngs be
provided at least 30 days before the
dates that the hearings are conducted. A
provision has been added at § 303.110(b)
to permit States to request exemptions
from the timeframes when
circumstances warrant.

Comment: One commenter requested
that the regulations require only one
public hearing, in order to be consistent
with the hearing requirements under
other Federal programs.

Discussion: Section 878(a)(4)(A) of the
Act requires "hearings.” Moreover. the
public hearing provisions under the
EDGAR regulations also require
“hearings." Although the number of
hearings may vary from State to Siate,
depending on geographical and
demographical considerations, every
State must hold at least two.

Change: A provision has been edded
at § 303.112 requiring each State to hold
a sufficient number of public hearings at
times and places to afford interested
parties throughout the State &
reasonable opportunity to participate.

Comment: Several commenters
requested that a provision be added
requiring the lead agercy to gi\ e written
notice about the State application and
public hearings to advocacy
associations, parent groups, and service
providers who are interested in early
intervention services.

Discussion: Based upon experience
with Part B of the Act. the Secretary
believes that effective notice can be
given without requiring written notice to
specific groups.

Change: None.

Statement of Assuranrces
General (§ 303.120)

Comment. Some commenters were
concerned that the provision requiring
statements of assurances to be
submitted only once would not allow
States to amend the information under
the assurances.

Discussion: States are required to
submit statements of assurances only
once. The Secretary agrees, however,
that States should be able to revise their
statements of assurances. as long as the
revisions are consistent with this part.

Change. A new provision has been
added to permit States to submit a
revised statement of assurances, as long
as the revised statement is consistent
with the requirements of this part {(see
§ 303.120).

Reportis and records (§ 713.121)

Comment: A commenter requested
that more guidance be provided on the
types of information and records that
must be raaintained.

Discuss:on: The Secretary agrees that
additional guidance ahould be provided
to ensure that appropriate information is
maintained.

Change: A change has been made in
§ 303.121 1o require that records be
maintained to demonstrate compliance
with the requirements of this part.

Control of funds and props:iy (§ 303.122)

Comnment: A comme.nter asked for
guidance :egarding ‘he use and
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administration of funds under this part dependent upon the most recent precision and to add "children and thei~ *
by the lead and State previous year for which the fiscal data  families” to paragraph (d)(1).
Interagency ting Council. are available. Therefore, it would not be .

Discussion: The Secretary agrees that  appropriate to use any given year as a Specific Requirements for the Years
guidance is needed on the use of funds  permanent “base year” for mesting this  One Through Five and Thereafter
under this part by the lead agency and L Comment: Several commenters
the Council to facilitate the : Section 303.124 has been requasted that the sections on
administration of the revised to provide additional guidance, application requirements be

Change: Two new sections have been  and a note describing the application of PP 80 that they include
added to the ations: § 303.560 (Use  the provision has been added. complete Listing of the y .t f
of funds by the lead agency), and Assurance {funde o, sting of the requirements for
§ 303002 (Use of funds by the Councll). ~ fy#sutancs regarding use o each year.

Comment: A commenter requested ( 127) Discussion: The Secretary recognizes
that the provision on public control of Comment: Several commenters stated  that the way the requiremants were
funds and property be clarified that the in this section was organized in the NPRM made it
reglrd!n.&?uuohhoufundnby vague and They unnecessarily difficult for States to
private agencies. recommended that the section determine what all the application

Discussion: The statutory provisionin  incorporate language from section 679 of requirements are for each year of
Part H regarding public control of funds  the Act. participation. Therefore, he agrees that
and property is common to most formula Discussion: The assurance In the changes proposed by the
grant programs in the Department of § 303.127 (§ 303.30 in the NPRM) is commenters should be made.
Education. Procedures for implementing  based on section 678(b)1) of the Act, Change: Section 303.148 and
that provision are contained in the which provides that a State must §§ 503150 through 308.151,

EDGAR regulations at M CFR Parts 78 “assure that funds paid to the State applications for Tuen thire qoarding.
and 80. Thus, the Secretary does not under section 673 will be expended in h:p been ":;'“ thow ve,
believe that sdditional guidance is accordance with this part.” Although the D2Ve ';"h"‘d oy st All
necessary. language in section 678(b){1} is broad requiremen Sach year.

Change: None. enough to encompass the use of funds application requirements related to the

, provision in section 679 of the Act, the ~ Components of the statewide system. as
Prohibition against commingling Secretary (1) believes that it is included under Subpart D in the NPRM,
(8 303.129) important to give specific emphasisto  have been moved to Subpart B and

Comment One commenter stated that  that provision, and (2) agrees with grouped together under a new
the provision dealing with the commenters that the assurance in subheading (see §§ 303.100 through
prohibition against commingling could § 303.127 should be amended by adding  303.175).
be confusing to providers, given the a reference to section 679 (i.e., § 303.3 of uitable dis {
multiple sources of funds thatare used these regulations). Equitable distribution of resources
by States to provide early intervention In the NPRM, §§ 303.30 and 303.34 (8 303.140)
services. The commenter suggested that  were inadvertently given the same title Comment: One commenter
a nota be added providing additional ("Assurance regarding use of funds”). recommended that incidence of
guidance. This has been corrected in thess final handicapping condition be considered in

Discussion: Because the statute regulationa, the determination of an equitable
requires that funds from a variety of Change: Section 303.127 has been distribution of resources in sddition to
Federal, State, local and private sourcee  amended by (1) changing the title to eographical iderations. Other
be used to implement the program, the "Assurancs regarding expenditure of geograp cons ons.

Secretary agrees that guidance would be
helpful. The Secretary believes that it is
appropriate for funds from various
sources to be consolidated, as long as
there is a clear audit trail for each
source.

Change: A note has been added
following § 303.123 to provide additional
guidance.

Prohibition against supplanting
(% 303.124)

Comment: Several commenters
requested additional clarification and
guidance on the prohibition against
supplsnting provision. Some
commenters recommended that the
fiscal year beginning October 1, 19886, be
used as the bsse year for establishing
maintenance of effort.

Discussion: The Secretary agrees that
guidance should be provided on the non-
supplanting requirement. With respect
to the use of 1988 as the base year,
maintenance of effort is always
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funds,” and (2) adding a reference to
section 679 of the Act (i.e., § 303.3).

Description of use of funds (§ 303.144)

Comment: One commenter felt that
this section did not directly reflect the
statutory language and that further
guidance was needed. Another
commenter requested that "children and
families” be added to the paragraph
regarding direct services.

Discussion: Given the variety of
agencies thst could be potential
recipienta of the funds, the Secretary
agrees that this section needs to be more
precise, in order to help States account
for and make the most effective use of
funds. The Secretary also believes that
providing additional guidance will assist
States in avoiding future audit problems.
The Secretary agrees that the phrase
“children and families” should be added
under direct services.

Change: Section 303.144 has been
revised to reflect the need for greater

e a
li‘f

commenters asked that public agencies
allow public scrutiny of the methods to
ensure that funds are distributed equally
to all service providers and that
participation on the Council should
include representatives from "resource
poor” areas.

Discussion: The Secretary believes
that the basis for determining an
equitable distribution of resources
shov i include a consideration of
relative need within the geographical
areas of a State. Provisions to ensure an
opportunity for public comment on the
State’s application under this part are in
§ 303.110 of these regulations. The
statute does not require provisions
requiring representation on the Council
beyond those in section 682(2)(b).

Change: 1anguage has b 'n gdded to
this section specifying ths' a State must
take into account the need for services
across all geographic areas within the
State.




26338

Federal Register / Vol. 54, No. 119 / Thursday, June 22, 1989 / Rules snd Regulations

Third year spplications (§ 303.148)

Comment: Several commenters ssked
for clarification about what constitutes a
“policy” in the requirements for third
year applications.

Discussion: The Secretary agrees with
commenters that clarification is needed
regarding ths meaning of “policy.” as
thst term is used in this section snd in
other provisions under this part. A
definition of “policies” was included
under the public participation
requirements in § 303.21 of the NPRM.
However, the definition included only a
partial liluns of required policies under
this part. and did not sppropristely
clarify the meaning of the term.
Therefore. the Secretary believes that
the definition of “policies” in the NPRM
should be rcpiaced with a new
definition that includes a more
comprehensive list of spplicable policies
under this part. This definition is
consistent with the term “policy”, as
used in the Part B regulstions. The
Sccretsry believes that the definition
should be included with the other
definitions of general spplicability that
are in Subpart A of these regulations.

Change: A new definition of
“policies,” which replsces the definition
that wss in the NPRM, has been added
at § 303.19.

Fourth year applications (§ 303.150)

Comment: Commenters ssked that
requirements for fourth year
applications be amended to include sn
assurance that the ststewide system is
in effect in the Stste. except for full
implementstion of IFSPs for children.

Discussion: Section 675(b)(1) of the
Act requires that a State include in its
third and fourth year spplicstions
information and sssursnces that, except
for full implementation of IFSPs, the
statewide system will be in effect no
later than the beginning of the fourth
year. The Secretary agrees with the
commenters thst specific information
and sssursnces should be required in
the fourth year spplications to
demonstrate thst the statewide system
is in effect, or will be in effect no later
than the beginning of the fourth year of
the State’s participation under this part.

The phrsses "before the beginning”,
"by the beginning”, and "no later thsn
the beginning” of a specific year are
used interchangeably in the ststute to
specify the timeliness for phssing-in a
statewide comprehensive early
intervention system, For purposes of
clarity, the Secretary believes that using
the phrase “no Ister than the beginning”
uniformly in the regulations will avoid
confusion.

Change: Section %03.150 hss been
smended to include the requested
sssurance that the ststewide system is
in effect. The phrase “no later thau the

" has been uniformly used
throughout the regulstions.

Statas with mandates as of September 1,
1968 to serve children with handicaps
from birth (§ 303.151)

Comment: A commentsr requested
that s note be added to this section
ur%lins Ststes with mandates from birth
(who are exempt from submitting
substantive requirements until the fifth
year) to meet the same requirements for
the third and fourth year that other
Ststes must meet, in order to guarantee
their compliance at tha beginning of the
fifth year,

Discussion: The Secretary expects
that, as required by the Act, States with
msndates trom birth, will carry out
planning and development activities to
ensure thst the statewide system is in
effect no Ister than the beginning of the
fifth yesr of their participation.
Therefore, a note is not necessary.
Further, the note following this secticn
in the NPRM restates requirements that
are included in another section in the
regulations and is not needed.

Change: The note that sccompanied
this section in the NPRM hss been
deleted.

Applications for year five and each year
thereafter (§ 303.152)

Comment: Some commenters pointed
out thst the provision requiring a
description of the sppropriate esrly
intervention services thst will be
provided before the beginning of the
fifth year wss omitted in the
requirements for the fifth year
application. Commenters also requested
that the regulstions clarify that the
provision requiring the svailability of
appropriate early intervention services
to “all" eligible children is not limited to
those children who receive Part 11
funded services, but includes all
children who meet the definition under
§ 303.16.

Discussion: The provision requiring a
description of services to be provided in
the fifth year was inadvertantly omitted
from ths NPRM, and is included in thes«
final regulations. The Secretary agrees
that these provisions require States to
make available sppropriate sarly
intervention services to all eligible
children and their families, not just
children and families receiving services
funded under this part. The
determination of what services ere
eppropriate for an individual child is
msde through the IFSP process.

t e e
| B

Change: Section 303.152 has been
revised to require (1) a description of the
services to be provided no later than the

of the fifth year, and (2) &
policy thst appropriste early
intervention services will be available to
all children in the Stste who are eligible
under this part and their fsmilies.

Comment: A commenter requested
further clerification regerding what
States must do to meet the requirements
for the fifth year. Ths commenters
asked. “If all agencies refuse to pay for a
service and parents can't sfford the cost,
must the service be paid for by the lead
agency and what is the ultimats
responsibility?™ The commentsr also
asked for the meaning of the terms
“sppropriate” and “maks availsble,” as
used in the section (i.e.. “maks availsble
appropriste services for all infants and
toddlers with handicaps”) and "in
effect,” ss used in the fifth year
application (i.s., “thst the State has in
effect the statewide system * * *").

Discussion: The legislstive history of
Pub. L. 99-457 makes clear (1) that the
responsibility for the provision of esrly
intervention services rests with the lead
agency, not the parents. and (2) that no
child is to be denied services because
the family cannot sfford to pay. As used
in the requirement for ths fifth year. "in
effect” means that (1) all components of
the statewide system are being
implemented, and (2) each eligible child
and the child’s family are receiving early
intervention services in sccordance with
a currenty IFSP.

Change: No change hss been made in
§ 303.152. However, in s new, section on
“Policies related to payment for
services” (§ 303.520), a provision has
been sdded that requires a Stste’s
funding policies to include an sssurance
that the inability of the parents of sn
eligible child to pay will not result in the
denial of services to the child or the
child’s fsmily.

Subpart C—Procedures for Making
Grants to States

Formula for State sllocations (§ 303.200)

Comment: A commenter
recommended that the sllocation
formuls reflect the sdditionsl children to
be served if the Stste includes “at risk”
in its definition.

Discussion: The formula for State
allocations, which uses the number of
children from birth through sge two in
the general populstion ss the basis for
determining State allotments, is
statutory. There is no basis for a change.

The special definition of “infants and
toddlers” from section 684{c)(2)(A) of
the Act, which is used for determining
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State allocations, was inadvertantly basis and in language other than children with special health care needs.
omitted from tha NPRM. Engiish. The Secretary believaa that the child
Charge: No change was made in the Discussion: The Secretary agrees that  find system cannot be successful

formula. However, the statutory
definition of "infants and toddlers” that
is to be used for determining allocations
under thia part has been added at

§ 303.200(b)(2).

Distribution of allotments from non-
participating States (§ 303.201)

Comment: A number of commenters
were concerned about what action the
Secretary might take in distributing
funds not awarded to a State if that
State did not participate in the program.
The commenters recommended that the
language in the regulations be changed
from “may allot” (as stated in the
NPRM) to “shall allot,” to be consistent
with section 884(d) of the Act.

Discussion: The use of "may” in the
NPRM was rot intended to imply that
reallotment of funds under this part is a
decision left to the discretion of the
Secretary.

" Change: The regulations have been
amended by replacing “the Secretary
may allot,” with "the Secretary reallots™
(see §303.201).

Paymenta to the junsdictions (§ 303 204)

Commrent: One commenter
recommended that the amount allocated
to the jurisdictions should be 1.25
percent instead of “up to 1 percent.”

Discussion: The maximum percentage
that may be allocated to the
jurisdictions is established by section
684{a) of the Act. The Secretary does not
have the authority to increase the
percentage of funds allocated to the
jurisdictions.

Change: None

Subpart D—Program and Service
Components of a Ststewide System of
Earty intervention Services

State definition of developmental deiay
(3 303.300)

See comments on § 303.16 in thus
Appendix {Infants and toddlers with
handicaps).

Central directory (§ 303.301)

Comment: Several commenters
requested that additional resources.
such as professional associations,
parent support groups, and advocacy
associahions, be included in the
regulations. Commenters requested that
the central directory be made the
tesponsibility of the lead agency and
that it describe the nature and scope of
early intervention services. Some
commenters also stated that the
regulations should require that the
directory be available on a regional

1t is appropriata to add "professional
and other groups * * *" to the _sxt of
the regulations, and to retain, in the note
following tha section, tha examplea from
the NPRM. The Secretary also agreea
that further guidance is necessary to
ersure that the directory is accessible to
all members of the general public, and
that it describea tha nature and scope of
the sarly intervention program under
this part. :

Change: "Professional and other
groups” has bean added to § 303.301.
That section also haa been revised to
provide guidance on how to make the
central directory accessible to the
general public.

Identification and Evaluation
Public awareness program (§ 303.320)

Comment: Many commenters asked
that the regulations contain more
guidance on the public awarenesa
program, including the purpose and
scope of the program, and the methods
that should be used to inform the public
about the statewide system of ear
intervention servicea.

Discussion: Tha Secretary believes
that an effective public awareness
pro is critical to the successful
implementation of the Stata’s statewide
system of early intervention services.
However, he believea that the
regulations should focus on the
provisions that must be addressed by a
State’a public awareness program.

Change: Section 303.320 has been
revised to add provisions that must be
addressed by the public awareness
program. Notes have been added to
describe effective methods to implement
the public awareness program.

Comprehensive child find system
(§ 303.321)

Comment: Many commenters asked

. that the final regulations (1) stresa the

importance of the child find system
being coordinated with all other child
find efforts in the State that are
conducted under other Federal and
State programs, and (2) include more
guidance about the system.

Discussion: The Secretary recognizes
that Federal and State agencies may
have overlapping responsibilities in ‘his
area. For example, under Part B. S:ate
educational agencies have e
responsibility to “identify, locate, and
evaluate” children with handicaps from
birth through age 21; and the Maternal
and Child Health Services Block Grant
(Title V of the Social Security Act)
requires States to “locate and identify"

< e,
1.0,

without interagency collaboration and
the expansion of presen: afforts (s.g., the
use of newborn screening and tracking
systems). The Secretary agrees with
commenters that, in order to davalop
and implemant an effectiva child find
system under this part, tha system must
effectively coordinata with all other
child find afforts in the State.

Change: A paragraph on coordination
haa been added at § 303.321 that
requires tha lead agency, with the
assiatance of tha Council, to ensure that
the child find aystem undar this part is
coordinated with all other major child
find efforts conducted by other State
agencies. A note haa been added
concerning coordination with other child
find systems.

Comment: Several commenters
requested (1) that additional referral
sources be added to this aection (e.g.,
local aducational agencies, and parent
education and family support programs)
and (2) that more information go
provided about procedures and
timelines for m referrale. Many
Ccommenters expressed concern about
the nota dealing with the timelines for
acting on a referral. Because these
comments also concerned the timeline
for evaluation and assesament, they are
addressed in the discussion concerning
§ 303.322.

Discussion: The Secretary agrees (1)
that examples of other primary referral
sources would be helpful, and (2) that
more specific information is needed
about making a timely referral under
this part. Because of the rapidly
changing needs of infanta and toddlers,
the Secretary believes that it is
important to eatablish a very short
timeline for referring a child for
evaluation or services.

Change: New provisions have been
added at § 303.321(d) to (1) include
additional referral sources, and (2)
require procedures for referring a child
to the appropriata public agency within
two working days after the child has
been identified as needing an eveluation
or eatly intervention services.

Evituation and Assessment (§ 303.322)

Comment: A large number of
Comurients were received regarding the
30 calendar day timeline in the NPRM
(i.2. in the second note follo
§ 303.64, and in § 303.65(d)). Most of the
commenters asked that the timeline be
extended. They cited the following
factors that make the completion of an
evaluation within 30 days difficult: (1)
Frequent illness among eligible children.
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{2) scheduling delays for evaluations
from primary referral sources, (3) large
distances for travel in rural areas, (4) the
need o hold several meetings over time
1o adequately assess the strengths and
needs of families. and (5) 30 “calendar”
days transiates to 20 “working” days.
Suggested timelines ranged from 45 to 80
days. A small number of commenters
requested that the timeline not be
extended, because of the potential harm
that might result from delaying the
completion of tke eveluation process
anA the provision of early intervention
services.

Discussion: The Secretary recognizes
that, because the needs of infants and
toddlers change so rapidly. a timeline
that exter.ds the evauation and
assessmet process beyond 30 days
must be examined carefully. However.
as the factors raised by commenters
indicate, @ 30-day timeline for
completing the evaluation and
assessment process may not be realistic.
The Secretary believes that a 45
calendar day timeline would provide the
best balance between the need for a
timely evaluation and the factors that
need to be taken into consideration in
the evaluation and assessment process
Becsuse there may be exceptional
circumstances that could mitigate
against the completion of the evaluation
and assessment, and preparation of the
IFSP within 45 days, the Secretary
believes that specia! procecures should
be developed in order to ensure that an
eligible child would not br; denied
needed services as a result of a delay in
completion of the full evialuation and
assessment process.

Change: The followirg changes have
been made: (1) The secun note under
§ 303.64 in the NPRM has been deleted:
(2) § 303.321(e) has been added. which
establishes a 45-day timeline for a
public agency to act on a referral (i.e. to
complete the initial evaluation and
assessment activities and hold the initial
IFSP meeting): (3) § 303.322(e), which
replaces the timeline in § 303.65 of the
NPRM and includes « reference to the
45-day timeline in § 303.321(¢). has been
added: (4) a requirement has been
added at § 303.322(¢)(2) to ensure that
the lead agency adopts procedures for
developing an interim IFSP in
exceptional circumstances when public
agencies cannot complete the evaluation
and assessment process within 45 days:
and (5) the term “days” has been
defined as calendar days (see § 503.9).

Comment: Several commenters
recommenrd that “interdisciplinary” or
“transdisciplinary” be used instead of
“multidisciplinary.” when referring to
evaluation and asscssment

requirements, bacsuse the former terms
imply greatar interaction and
ooordination among team mambers than
“multidisciplinary.” Other commentars
recomme that “multidisciplinary”
be used, because that term appears in
the statute.

Discussion: The Secretary agrees that
teams providing svaluations and
assessments and developing IFSPs
should functivn in a coordinated,
integrated, an\\ comprehensive manner
consistent witl the overall purpose of
the program. Hoever, he believes (1)
that the terr: “multidisciplinary* should
be used, since it is the statutory term,
and (2) that a definition of
“multidisciplinary” would assist States
in understanding how the term is used
under this part.

Change: A definition of
“multidisciplinary” has been-added at
§ 303.17.

Comment: A number of commenters
addressed the issue of participation by
families of eligible infants and toddlers
in the evaluation and assessment
process. The commenters (1)
recommended that tal consent oe
required at all stages, (2) stated that it
would be appropriate to base the
assessment of families on information
provided by the families themselves,
and (3) suggested that requirements be
added to ensure that the family
assessment is conducted by trained
personnel utilizing appropriate methods
and procedures. and that a family's
participation in the assessment be
voluntary.

Discussion: The Secretary is
committed to ensuring that the families
of children eligible under this part are
able to assume a full and active role in
the provision of early intervention
services to their children. The Secretary
believes that consent requirements, hke
those under Part B, afford important
protections to parents and their
children. The Secretary is also
committed to ensuring that family
assessments involve the actua!
participation of t*  milies.

Change: A provision has been added
at § 303.322(d) that clarifies the purpose
of, and procedures for. the family
assessment requirements. A new section
on parental consent has been acdded at
§ 30340¢.

Comment: Some commenters
requested that clarification be provnided
regarding what is meant by a one and
two step process in the note following
§ 903.65 in tha NPRM. Other
commenters #zhed for more information
about the meaning of tha terms.
"evaluation” ax “assessment,” pointing
out that the terms were used

interchangeably by Congres.. Another
commenter favored the use of tha term
“assessment” for families rather than
“gvaluation”, because the latter term
connotes a value judgment being made
by a professional about the family.
Discussion: The Secretary recognizes
that the terms “evaluation” and
“assessment’’ are sometimes
interchangeably in the Act. However,
“gvaluation” is most ofter used in the
context of conducting &
multidisciplinary avaluation to
determine if a child is sntitled to
services, and "assessment” is generally
used in the context of planning services
for tha IFSP. Therefore. the Secretary
believes that it is important to
distinguish betwaen the meanings of
these terms. The Secretary agrees that
the use of the term “family assessment”
is more appropriate, because
determining family needs and strengths
is meant to identity the family services
necessary for the child to benefit from
early intervention services. The
Secretary recognizes that there are
many steps in the evaluation and
assessment process, and agrees that
explanatory notes describing this effort
as a one or two step process may be
confusing.
Change: The terms "evaluation” and
“assessment” have been defined at
§ 303.322(b}. Tha discussion of the one
or two step process has been deleted
Comment: Several commenters
requested that specific areas. including
bearing, vision. and health status. be
included in the requirements for
evaluation and assessment.
Discussion: Vision and hearing have
been included as part of physical
development in the list of required
developmental areas. as & result of
comments to this and other sections
Since a child's health status can affect
all other areas of development. the
Secretary agrees that obtaining
information about the child's health
status should be part of the evaluation
Change: The five areas of
development referenced in the NPRM
have been specifically listed in
§ 303.322(c)(3)(ii), and vision and
hearing have been added to physical
development in that list. A requirement
that the child's evaluation and
assessment include a review of all
pertinent medical and health records
has been added ' § 303.322(c)(3)(1).
Comment: A number of commenters
recommended that a provision be added
1o {1) require that all evaluation and
assessment procedures be
nondiscriminatory. and (2) stress the
importance of using culturally
spprupriate methods and procedures
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The commenters were concerned that Discussion: The Secretury agrees that articipate to different degrees
without such protections chiidren would  more information should be provided l:ecordpl:' to their own needs.
be improperly labeled as handicapped.  regarding the participants in IFSP Discussion: The Secretary is sensitive

Discussion: The Secretary agrees that  mestings. to the mcny issues raised by the
a provision on non-discriminatory Change: Section 303.343, which lists commenters regarding the rights of
evaluation procedures should be added. tha participants in IFSP meetings and parents and other family members in the
Experience with Part B has describes the circumstances under process of cond the family
demonstrated the importance of these which information from an absentee assessment and developing the IFSP,
pmtectiq? u:i ;;?ldlns participant is obtained, has been added. gd bcunm. that the r::umm- should
misclassifica ame to reflect those rights. In

Change: A new section on Procedures for IFSP development, sddition, the Secretary believes that
nondiscriminatory procedures in review, and evaluation (§ 303.342) more guidance should be given to the
svaluation has been added at § 303.323, o :é.-.f:;:.:;: aumbet of 1:0‘@!;-1::«1te“r‘ln vlu'leg of roles du'; f;mclgl :mnben

) . . . .“jd.nu on C p .y .’n&h.ndﬂ' e |.

Individualized Family Service Plans review and annual evaluation om development.
General (§ 303.340) IFSP. They asksd how the mestirgs Change: New provisions that stress

Comment: Several ommenters asked ~ Would be conducted, who should the “concurrence” of the family in
that tha role of the family in the participate, and whether meetings determining its strengths and needs
development of the IFSP be more should be held if  child or family's related to enhancing the development of
axplicit. A few commenters ne«!s chtnct the child have been added ot
recommended that a definition of Discussion: The Secretary believes § 303.322(d) and § 303.344(b). A note has
“family” be added 10 the revised that the [FSP review and evaluation been added following § 303.344 to
regulations. process should provide opportunities for  emphasige that tnbllc agencies should

Discussion: The Secretary agrees that 01l necessary participants to review or be sensitive 10 the variety of roles that
more precise infarmatioa is needed revise tha IFSP, if appropriste, based family membere play in enhancing the
about the role of the family in the upon child and family needs. The six- development of the child.
development of the IFSP. However,he  month interval is a minimum Comment: Some commenters felt that
does not believe that it is appropriata to  Fequirement, since the needs of some agencies should not be responsible for
include a definition of “family” in the dren may require more frequent family needs that extend beyond those
regulations, because 10 do 80 could limit  meetings. The Secretary agrees that that pertain to an eligible child's
the authority of participating Statesto  more Suidance is needed about this handicapping condition. Other
respond to diverse familial patterns as process. commaenters stated that a family's socio-
the States may find necessary to further Change: Section 303.342 has been economic status, social support
the pmvi‘ion of ..rly {ntervention revised to lmlfy the pmdun' for ne'work.. and cultural norms are
services to infants and toddlers eligible  IFSP development, review, and important considerations in planning for
under this part. evaluation. A nota has been added to services.

Change: A provision stating that IFSPs  clarify that the annual review meeting Discussion: The Secretary believes
must be developed jointly by the agency  incorporates the periodic review. that agencies are not responsible for
and tha family has been added (see Content of IFSP (§ 303.344) family needs that are not related to the

§ 303.340(b)).

Meeting the IFSP requirements for yeas
four and five (§ 303.341)

Comment: Several commenters
responded to the note discussing the
timing of the IFSP meeting (see § 303.66
in the NPRM) by suggesting that there
be ona timeline for completing the
evaluation and assessment and another
for holding the IFSP meeting.

Discussion: The Secretary believes
that it is preferable to require a single
timeline for both completing the
evaluation and assessment process and
conducting the initial IFSP meeting (i.e.,
the 45-day timeline in §§ 303.321 and
303.322).

Change: The note in the NPFRM
regarding tha timing of the IFSP has
been daleted. A single timeline of 45
days has been established for
completing the evaluation and
assesament process for conducting the
initial [FSP meeting.

Comment: Several commenters asked
that tha regulations provide specific
guidance regarding who should and can
participate in [FSP meetings.
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Comment: A number of commenters
requested that additional aspects of
physical development be included in the
IFSP (e.3., vision and hearing, and a
statemnent of the child’s health status).

Discussion: The Secretary agrees that
the child's health status (which can
directly affect the child's development)
and vision and hearing should be
included in the IFSP.

Change: Tha requested changes have
been added at § 303.344(a).

Comment: A number of comments
were received about the provision
requiring the IFSP to include a
“statement of the family's strengths and
needs.” Some commenters
recommended & more explicit role for
family members in the determination of
the family’s strengths and needs.
Commenters recommended
incorporating the following concepts: {1)
That the family’s lavel of participation
should not be the basis for services, (2)
that families should be able to elect to
receive some services and not others,
and (3) that the regulations should be
flexible enough to permit families to

1.5

needs of the child as identified in the
IFSP. The Secretary recognizes that it is
important for public agencies to
consider any area related to the family's
ability to enhancs the Jevelopment of
the eligible child in planning services.

Change: None.

Comment: Several commenters stated
that medical and other services that are
not required under this part may be
important to enable a child to benefit
from tha provision of early intervention
services. The commenters recommended
that, to the extent appropriate, those
services be identified in the child's IFSP,
even though they will be paid for from
other funding sources (e.g., private
insurance, and Titles V and XIX of the
Social Security Act).

Discussion: The Secretary agrees that,
to the extent appropriate, the IFSP
should include the medical and other
services that a child needs but that are
not required under this part. The
Congress recognized the importance of
coordinating all health and medical
services when it stated in the House
Report that one function of case
management is to “cooordinate the
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provision of early interventicn sarvices
with other services (a§.. medical
servioes for other than diagnestic and

avaluation gpoon)."
Change: The following changes heve
been made: (1) A note bas bean added

following § 303.13 fHealth services) to
States to identify all of the
servioss that the child o including
funding sources for these services: (2) &
provision regarding coordination of
early intervention services with other
services has been added to the
definitian of case man/.gement in
§ 303.6; and (3) section 303.344 has been
amended to require that the IFSP
include & lst of “other services™ that

may be needed.
ammcm; Commenters recommended

adding various requirements about the
statement of major outcomes in the
IFSP. These runped from adding
statement about strateg’ s and options
for procurirg ser ices to using
descrivtive or narrative approaches
rather than traditional objective criteria.
One commenter stated that family goal
statements could he misinterpreted if
families were told by professionals that
they needed to meet certain goals.

gincunion: The Secretary recognizes
that there are various ways of projecting
outcomes in the IFSP to meet the unique
needs of an eligible child and the child’s
family. The Secretary does not believe it
is appropriste to specify particular
methods for projecting outcomes, since
no one method would apply in all
circumstances.

Chonge: None.

Comment: Some commenters asked
for further guidance atout the meaning
of the terms "frequency,” “intensity,”
ard "“method,” ar.d requested that a
provision be added requiring the IFSP to
include a description of where services
are to be provided.

Discussion: The Secretary agrees that
mo.e information is needed auout the
- uning of the terms, “frecuency,”
“method.” and “intensity,” and that the
location. of services should be added.

Change: The term “location” has been
added to “frequency.” “intensity,” and
“method.” at § 303.344(d)(i). Definitions
of these terms have been sdded at
§ 303.344(d)(2).

Comment: A number of comments
were received .oout the provision
requiring that the IFSP include “the
name of the case manager from the
profession most immediately relevant to
the child’s or family's needs * * *"
Some commenter stated that the case
manager should be a person employed
by the lead agency. Oth.r commenters
suggested that case managers be
independent from agencies providing
ealy intervention service.. One

ocommenters stated that case
mansgement could be considered a
ession.

that cese management can be oarried
mhlnmdwmhtm
consistent the provisions of this
part and existing State law, including
the designation of case management as

2 profession.

Cnange: The following changes hava
been made: (3) A paragraph has been
added to § 303.8(c). which siates that
oase managers may b» appointed in any
way permitied n&mhhw.n long
as it is conuistent with the requirementa
ohhhmndm-mmmtmhl
been a at § 303.944(g)(3) to clarify
that “profession” includes case
mansgement.

Coaunent Many commenters
requested further guidance on the steps
required in the IFSP to support the
4ransition of children apon resching age
three to prrschool services under Part B
ot other services. Some commenters
called for a formal transition plan that
would include parental education,
support networks, and specification of
the services necessary °2 Iacilitate the
transition into a program
where the child is integrated with non-
handicapped peers. commentere
asked that additional considerstion be
givan to transitions %0 other services in
typical child care settings, and for
‘Jarvices to ensure continuity for “the
child who experiences frequent
hospitalizstions.”

Discussion: 'l.‘l;mnd&mbewy wdod
more provi
mmup 1o be taken to
facilitate the trans.lion of a child from
Part H to Pait B upon tumning three years
of age, or to other appropriste
placements. The IFSP requirements in
the Act epecifically call for the
identification of steps to be taken to
support the transition of a toddler with
handicaps to services provided under
Part B to the axtent that such services
are considered appropriste. The
Secretary recognizes, however, that
some children who are eligible for
sevvices under this part might not be
found to be “handicapped” under the
definition of bandicapping conditions
under Pert B. Therefors, it is important
to plan transitions for children who will
not be entering the Part B program.

Change: Additional guidance has been

hat

‘added a: § 308.344(h) regarding the steps

to be taken to support tha transition of &
child from aarly intérvention services to
preschool services under Part B or other
appropriate placements. A note has
been added to that section stressing the
importance of a coordinated effort
during tha transition period.

N ol
8

T

Cormment: Many of the comments that
were received on the NPRM far the
Preechool Grants program (section 619
of tha EHA) requested mors information
abont the requiremants for transition
when a child moves from services under
Part H to Part B. Commenters
recommended that ons be added
to ensure thata tumning three years
of age during a achool year would not
have to wait until the beginning of the
following year 1o receive services under
Part B. Commenters asked that
guidelines be provided for the transition
period, in ordar to eliminate disruptions
in services and properly sssign financial
responasibility to e agencies
pricr to and after a child turns three
years of age.
Discussion: The Secretary agrees thet
a amooth transition from the Part H to
the Part B program is very important.
Since the statute limits the use of Part H
funds to children birth two, the
Secretary cannot suthorize the use of
Part H funds after a child tumns three.
Stntumcnwnnpdhhhnmto
facilitsita @ smooth transition of children
from Part H to Part B.
Change: A note has been added
following § 303.344 that provides
information regarding the use of
interagency agresments to help ensure
the smooth transition of children from
ICM:I under Part H to services ander
Part

Provision of services before evaluation
and assesrment are completed
(§ 303.345)

Comment: Many comyente 8
supported the provivion that services
could be initiated before the evalua“ion
and assesament process is completed.
One commenter suggested tha!
avaivation and assessment be
considered a part of ths services offered,
and therefore, services could be planned
while tha evaluation and assessment 2 ¢
in progress. Some commentars. however,
were concerned about the provision of
services without the benefitof &
comprehensive evalustion and
assessment. The co nnenters suggested
that, if services ar» provided before the
evaluation and asse» sment process is
completed, consent be obtained from the
parents, and an interim [FSP be
developed. Commentars requested thst
more guidance be provided i
implementation of this provision,

Discussion: The Secretary agrees that
more guidance is needed regarding the
corditions under which services may be
provided if the evaluation and
assessment process is delayad. If
services are initiated, tha evaluation and

183
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assessment process must continue in a
timely fashion.

Change: Sert.on 303.345 has been
revisad to clarify what conditione must
be met if services are to be provided
before the evaluation and assessment is
completed. The ncte following .:at
section has been revised to clanfy the
intent of the section.

Persannel Training and Standards

Comprehensive system of personnel
development {$§ 303.360)

Camment: Several commenters
expressed concern about incorporatng
provisions from the Part B
comprehensive system of personnel
development (CSPD) under this part
unless requirements related to training
early int~ vention personnel can be
clearly met. One commenter suggested
that thie section include an additional
requirement to ansure that training
under the Part H CSPD be specifically
related to tha interrelated psychosocial,
tealth, developmental, and educational
“i=1ds of eligible children, and to the
continuing rols of the family. Several
coramenters recommended inservice
and preservice strategies to meet the
provisions requiring that training occur
on an interdisciplinary basis and includa
parents, professionals from a variety of
disciplines, and parsprufessionas.

Discussiar: The Secretary agrees that
the content of *he training provided
under the Par« H CSPD should be related
to the specialized traning needs of all
personnel providing early intervention
services, and that training should be
provided on an interdisciplinary basis.

. Change: A new provision has been
added at § 303.360(b)(3) to require that
training provided under this part be
designed to (1) meet tha interrelated
psychosocial, health, developmental and
educational needs of infants and
toddlers with handicaps, and (2) assist
families in enhancing the development
of their eligible children.

Personnel standards (§ 303.361)

Camment: A significantly large
number of comments were received on
the personnel standards provision. Most
of the commenters requested that the
"alternative standards” provision in the
NPRM be deleted, in order to ensure
that early intervention personnel would
meet the "highest requirements” in the
State applicable to their given
profession or discipline. Some
commenters stated that standards must
be related specifically > competencies
needed to serve children eligible under
this pert and their families. Commenters
from several different disci,lines stated
that a field, such as "psychology”, is too

broad to be treated as ona profession or
discipline (e.g., the "highest
requirements” may be different for
echool psychologists than for clinical
psychologists).

Discussion: The statutory provision on
personne! standards is virtually the
same under both Parts B and H. Because
of this, most of the comments related to
personnel standurds that were received
on each NPAM apply to both programs.
The Part H NPRM, which was published
on November 18, 1987, included an
alternative standards provision. On the
basis of extensive publi~ comment
calling for deletion of the alternative
standards provision, that provision was
not included in the Part B NPRM
published on March 14, 1968. A large
number of comments were received on
the personnel standards provision in the
Part B NPRM. An analysis of those
comments and the changes made since
publication of that NPRM are included
in the preamble to the final regulations
for Part B pubiished on April 27, 1980 (54
FR 18248 through 18256). Tha provisicn
on personnel standards in tha final
regulations for both Part B and Part H
are virtually identical. The Secretary
agrees with commenters that, in a broad
occupetional field. such as psychology.
there may not be ona “highest
requiremen: [hus, tha Secretary
recognizes that school psychologists are
members of a specific occupational
category who ha. e i
requirements appropriate for their
responsibilities under Part B and Part H
of the Act.

Change: The personnel standards
requirements in the Part B final
reglations have been incorporated into
these reyalations, but have besn
modified to apply to the program under
this part.

Subpart E—Procedural Safeguards

General responsibility of lead agency for
procedural safeguards (§ 303.400)

Comment: Many commenters stated
that the Safeguards under Part H and
Part B should be identical. Commenters
were concerned that the sateguards in
the NPRM we"e inadequate and did not
offer the same degree of protection as
those under Part B, expecially in terms
of general rights in the redress of
grievances. Soma commenters felt that it
would be confusing for parents to have
to adapt to a new set of s2/2guards
when their children changed programs
at age three. In addition, many
commenters requested that the
requirements from Part B related to
parental consent and other parental
rights be incorporated into the
procsdural safeguards under this part. A

few commenters felt that tha Part B due
process procedures did not allow for the
quick resolution of disputes necessary
for infants and toddlers.

Discussion: The Report of the House
of Representatives on Pub. L. 99457
states thatitis "* * * the Committee’s
intent that the procedures developed by
a State result in speedy resolution of
complaints because an infant's
development is rapid and therefore
undue delay could be relatively
harmful." However the Report adds that
the Secretary may approve any system
that includes the full set of safeguards
conta‘ned in Part B.

In the NPRM, the Department of
Education attempted to balance the
congressional intent for streamlined
procedures under this program with the
need to vrotect the rights of parents and
children. The provision in the NRRM
3ave tha States the option of adopting
the Part B safeguards, adopting selected
parts of the Purt B safegunrds and
developing new procedures for the
remaining safeguards required under
Part H, or establishing new safeguards.

Based upon the weight of tha
comments, tha Secretary has determined
that parental consent and certain of the
parent and child rights specified in tha
Part B regulations are basic procedural
safeguards that should apply to all
children, including those eligible under
this part, wits copropriate modifications
for tha Part K program.

Because many of the procedural
safeguards in the Part B regulaticns
have been adapted and added to this
part, the provision in the NPRM
regarding State options related to
procedural safeguards has been changed
to limit the options to either (a) adop ing
the due process procedures in the Prrt £
regulations (34 CFR 300.508 through
300.513), or (b) developing new impartial
precedures for resolving individual child
complaints, as required in §§ 303.420
through 30.424. Even within these

options there is considerable overlap.
The main distinctions between the two
are that the provisions in §§ 303.420
through 303.424 of this part (1) are less
formal, and (2) are designed to result in
a more streamlined, time-saving
resolution of an individual child
complaint (e.g., a 30-day timeline versus
45 days under Part B, and no
administrativa appeal procedures).

Change: The provisions on procedural
safeguards in the new Subpart E have
been reorganized and expanded. They
include additional requirements
concerning parental rights, and
incorporate certain provisions from the
Part B regulations, vith appropriate
modifications for the Part H program,
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including (1) the definitions of consent,
native language and personally
identifiable information at § 303.401, (2)
parental consent at § 303.404 and (3)
parental rights in administrative
proceedings at § 303.422.

Language has also been added to
§ 303.402 to make clear that
requirements related to the opporiunity
to examine records is in accordance
with the confidentiality procedures
under Part B, and that those parent
nghts with regard to records extend to
all areas under this part that involve
records about the child and the child's
famuly.

A change has been made at § 303.420
to give States the option of (1) adopting
the due process procedures in 34 CFR
300.506 through 300.512, or (2)
developing procedures that meet
requirements in § § 303.421 through
303 425 and provide parents an easy and
simple means of filing a complaint.

~mment: Several commenters felt
that the regulations shouid add a
provision to clarify that the lead ag:ncy
is ulumately responsible for ensuring
implementation of the procedural
sazfeguards, even though the lead agency
may designate another agency to
conduct keanngs an:d implement the
requirements.

Discussion: The lead agency is
statutorily responsible for ensuring the
effective implementation of &ll
provisions under the statewide system
of early intervention services, including
procedural safeguards in Subpart E.
However. the Secretary agrees that the
regulations should specifically statr that
the lead agency remains responsible for
procedural safeguards.

Change: A provision has been acded
to clanfy the lead agency's
responsibility. (See § 303.400)

Prior notice; native language (§ 303 403)

Comment: With respect to the
requirement that the notice be written in
tke native language of the family, some
commenters requested that the
qualifying phrase “unless it 1g clearly
not feasible to do 80" be deleted

D.scussion: The qualifying pl.rase was
intended to apply in situations whare it
18 not possible to find someone with the
knowledge or skills needed to translate
a notice, or where there 18 no written
language. The provisions on prior notice
and native langusge in the Part B
regulations describe the steps to be
taken should such a situation occur. The
Secretary believes that the addition of
the Part B language in these regulations
would clarify what action should be
taken where it is not feasible to provide
written notice,

Change: Language from the Part B
regulations, reg the steps to take
where it is not feasible to provide notice
in the native language, kas been added
at § 303.403(c).

Surrogste parents (§ 303.405)

Comment: Several commenters
expressed cuncern about the ; rohibition
against a surrogate parent being an
employee of "a State agency providing
services to the child.” They
recommended that “State" be deleted
frons the requirement, so that the
prohibition would include employment
in any agency providing services to the
child. Other commenters felt that a
surrogate parent should only be choscn
Ly the biological parents of a child.
Some commenters requested more
clarification on the surrogate parent
role

Discursion: The Secretary agrees that
there is a potential for confl:ct-of:
interest if ¢ suirogute parentis an
employee of any agency providing
services to the child. A provision
requiring only the biological parent to
designate the surrogate parent would
ot be appropriate because the purpose
of the surrogate parent provision is to
ensure that the child has an adult to
represent tne child 8 intercsts when the
parents are unknown or unavailable.
The Secretary agrces that more
guidance is needed to ensure the
effective impleirentation of this
provision.

Change. The Part B procedures. which
include the role of a surrogate parent,
have been adapted and added at
§ 303.405. A provision has been edded to
those procedures that prohibits &
surrogate parent from being an
employee of any agency involved in the
provision of early interventiun or other
services to the child.

Commert: A commenter requested
that language be added to clarify the
criteria and procedures for an ager:cy ts
follow in determining that a child's
parents are "unavailable.”

Discussion: The Secretary's
experience under Part B is that
additional guidance is not necessary

Charge: None.

Administrative resolution of individual
child complair: s by an impartial
d cision-maker (§ 303.420)

Comment: A number of commenters
stated that the note on mediation
following § 303.76 of the NPRM should
be revised to ensure that mediation is
not used to deny or delay the resolution
of a complaint or the provision of early
intervention services. Commenters
recommended (1) that the regulations
clarify that parents are not required to

o

5]

participate in mediation, and (2) that
agencies be held to the 30-day timeline
for resolving complaints.

Discussion: The Secretary believes
that mediation is often a he!pful tool for
quichly rerolvirg many complair's ard
that it should be retained as an opticn
for parents. However, he agrees with
commenters that mediation cannot be
used to delay or deny the resolution of a
complaint or the provision of rervices.
and that the participation by parents
must be voluntary.

Change: The second note following
§ 303.420 has been revised to include the
reqresied changes.

Cumricnt Some comnmenters
requested that the provisions relating to
the payment of atturneys’ fees under
Part B of the Act be incorpcraicd in it s
rart, in order te epsure greater legni
protectien for poi nts.

Discussion. Tos attcriny s fees
provision n zechion 615 oi the Act
apphes only to those nights established
under Part B. In those cases where &
child 's eligible under both Part B end
Part H, if a child's parent chooses to use
the Part B procedures under section €15.
the sttorneys' fees provision would
apnly. An example of an item that
wou;J be covered under both Part B and
Part H 15 evaluatior. In States that have
& mandale to serve cnidren irom birth,
any rights covered by that mandate can
be the suliject of a due process hearing
under section 615 of the Act

Chenge: None,

Comment: Several commentery
requested that complaint procedures,
similar tc the EDGAR ccmplamt
procedures, be added. Commenters were
pert.cularly concerned abou® heving
procedures for systemic complaimts.

Discuss:on. 1Le Secratary agrees hat
it 16 important to have procedures for
resolving complaints. The NPRM
incorporated by reference the EDGAR
comp' unt procedures {34 CFR 76.760
througn 76.782). Howeve., s.nce the
publication of this NPRM, the
Depar‘ment has published an NTRM cn
the EDGAR regulations that proposes to
remove the complaint prucedures from
Part 76. 1he complaint procedures that
have bec included in this part conform
to the procedures that have been
proposed for inclusion in the Part B
regulations.

Change: Complaint procedures have
been added at §§ 303.510 through
303.512,

Comment: One commenter noted that
the NPRM did not include procedures,
similar to those under Part B, that allow
agencies to use the due process
procedures to override a perent's refusal

185
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to consent to an initial evaluation of any
potentially handicapped child.
Discussion: Regulations under Part B
of the Act contain procedures to enable
a public agency to initiate a due process
Fearing or use other procedures to
over: ‘e a parent’s refusal tu coasent to
an inual evaluation of the infant or
toddler. Because of the unique nature of
Part H, and the fact that the Part B
override procedures may be used for
initial evaluations, the Secretary does
not believe that a specific consent
override should be included in this part.
Change: A note has been added to
§ 303.404 (Parent Consent) indicating
that the Part B override procedures for
wnitia) evaluations apply to ehgible
children under this part.

Appointment of an impartial person
{§ 303.421)

Comment: One commenter asked for
additional information on the meaning
of the “"record of the proceedings.”

Discussion: The Secretary's
experience under Part B of the Act,
which uses the same phrase, is that the
meaning is clear. Therefore, additional
guidance in these regulations is not
necessary.

Change: None.

Comment: Some commenters
requested that the phrase “to the child
involved in the complaint" be deleted
from the requirement that an impartjal
person not be “an employee of any
agency involved in providing early
intervention services to the child
involved in the complaint.”

Discussivn: To ensure objectivity in
the complaint resolution process, the
Secretary believes that the impartial
person should not be an employee of
any agency or program involved in the
provision of early interver*ion services
or the care of the child, especially since
the entire Part H program is a State-run
program under the responsibility of the
lead agency.

Change: The phrase “to the child
involved in the complain’™ has been
deleted, and a prohibition against the
use of an employee of any agency or
program involved in the provision of
early intervontion services or in the care
of the individual child has been added
at § 303.421(b){1)(i).

Convenience of pro.ccedings; timelines
(5 303.423)

Comment: A commenter requested
clarification about whether a State that
adopts the Part B safeguards must
follow the 30-day timeline in Part H, or
the 45-day timeline in Part B. One
commenter stated that States should be
allowed 80 days.

186

Discussion: A State that develops new
procedures under this part must follow
the 30-day timeline under § 303.423.
“tates that adopt the due process
procedures under Part B are permitted
45 days to conduct a due process
hearing. However, because the needs of
nfants and toddlers with handicaps
change so quickly, the Secretary
encourages thoss States that elect to use
the Part B due process procedures to
accelerate the timeline to 30 days.

Change: A note has been added
following § 303.423 to (1) clarify that
States adopting the Part B due process
hearing procedures have 45 days to
complete a hearing. and (2} encourage
those States to meet the 30-day timeline
under this part.

Comment: A few commenters
requestad that “reasonably” be deleted
in the phrase referring to times and
places to hold administrative
proceedings. One commenter stated
that. in order to ensure that proceedings
are convenient for parents, agencies
must be willing to meet in the evening or
on weekends.

Discussion: The Secretary agrees with
commentere that public agencies must
attempt to conduct administrative
proceedings at times and places that
enable parents to participate. The
Secretary believes that this goal can be
accomrplished within the existing
language in this section.

Change: None.

Sta‘us of child during proceedings
(§ 303.425)

Comment: A commenter asked what
would happen if the parent and public
agency were unable to agree on any
imitial services.

Discuscion: If all services rein
dispute, then no services can be
initiated. However, if there is agreement
about one or more service, the service or
services agreed upon can be initiated.

Change: None.

Confidentiality of information
{§ 303.460)

Comment: Many commenters stressed
the importance of having strong
confiduntiality protections for children
and families under this part. Some
commenters requested that the
regulations that implement the Family
Education Rights and Privacy Act
(FERPA] (34 CFR Part 98), or regulations
similar to thoae in Part B, be
incorporated in the requirements under
this part. One commenter recommended
that parents have the right to exclude
information from the records that they
feel is not pertinent to development of
the IFSP.

Discussion: The Secretary agrees with
the commenters’ concerns about the
need for strong safeguards to protect the
privacy of families and the need to
incorporate these require.nents in this
part. The Secretary has Jetermined that
the Part B standards should be edopted
for the program. Part B standards
uddress parents’ rights to exclude
information from their child's records.

Change: The confidentiality
requirements under Part B of the Act (34
CEFR 300.560 through 300.576) heve been
incorporated by reference in these final
regulations. ‘The Part B requirements
relerence the FERPA requirements.
Thus, both the Part B and FERPA
vequirements in Part 90 apply to this
part.

Comment: One commenter felt that
the conlidentiality provision should be
deleted. Another commenter
recommended that direct service
agencies be exempt from the
confidentiality requirements, because
the requirements “have been a major
deterrent to team delivery of services,
cause delays in essential services, and
often lead to duplicative =T~rts among
agencies.”

Discussion: The Secretary believes
that the rights of families must be fully
protected; therefore, 1t would be
inappropriate eithe: to delete the
confidentiality prov:sions or to exempt
service providers from those provisions.
If there are problem. ia effectively
implementing the coificantielity
provisions at either tL.5 State or local
level, it would be appropriete for
corrective actions to be initiated on an
interagency basis.

Change: None.

Subpart F—State Administration

Lead agency establishment or
designation (§ 303.500)

Comment: Many commenters
requested that the provision stating that
the lead agency is responsible for the
general administration, supervision, and
monitoring of programs and activities
receiving assista.ice under this part be
revised to specifically encompass all
programs and activities within the
statewide system of early intervention
services, regardless of whether they
receive funds under this part.

Discussion: Section 300.500
incorporates language from section
676(b)(9)(A) of the Act. Therefore, the
Secretary had determined that no
change should be made. Howaver, itis
clear from the other duties and
responsibilities included under saction
676(b)(9) that the lead agency hes o
broad coordinative role that applies io
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all public agencies in the State that are
involved in the early intervention
program, regardliess of whether those
agencies receive funds under this part.

The Report of the House of
Representatives on Pub. L. 99-457 states
the following regarding the need for
final responsibility to be in a lead
agency:

Without this critical requirement. there is
an abdication of responsibihty for the

rovision of sarly intervention services for

gundiuppod infants and toddlers. Although
the bill recognises the importance of
interagency responsibility for providing or
pa for appropriate sarvices. it (s essential
that ultimate responsibility remain in a lead
agency 00 that buck passing smong State
agencies does not occur to the deteriment of
the bandicapped infant or toddler (House
Report No. 99-080, 14 (1006).)

Change: None.

Comment: A number of commenters
asked that the regulations provide
guidance concerning the authority and
responsibility of the lead agency and
cther State agencies in the
establishment of interagency
agreements and in the resolution of
disputes.

Discussion: The Secretary agrees that
it is important for the regulations to
provide additional guidance on
interagency agreements a::d the
responsibilities of the lead agency i1n
resolving disputes, in order to enable
agencies to develop and implement
effective interagency agreements. The
Secretary believes that, with respect to
intra-agency disputes, the lead agency
must ensure that interagency
agreements include a process that (1)
permits each agency to resolve its own
internal disputes. and (2) provides a
mechanism for the lead agency lo follow
1n the event that an agency is unable to
resolve its own dispute in & timely
manner. In this case, the lead agency
may use any mechanism permitted
under State law to ensure that the intra.
egency dispute is resoh ed

Chenge: T wo sections have bren
added to addrees the ebove concerns
(1) section 303.523 {Interagency
agreements), end (2) § 303 524
(Resolution of disputes)

Comment: Several commenters
requested that the regulations clanfy
that the State Interagency Coordinating
Council can serve as the lead agency.

Discussion: The statute makes it clear
that a State must have two separate and
distinct entities: (1) A lead agency that
is responsiblo for the general
administration of the program under this
part (section 676(b)(9)). and (2) a State
Interagency Coordinating Cowicil that is
responsible for advising and assisting
the lead agency in the performance of its

responsibilities. Thus, it is not possible.
under the Act, for the Council to serve
as the lead agency.

Change: None.

Policies and Procedures Related to
Financial Matters

Policies related to payment for services
(§ 303.520)

Comment. Many commenters
requested that the regulations provide
specific guidance about the conditions
under which agencies can charge
families for services under this part,
Some commenters were concerned that
the sliding fees provision would be used
to deny services to families. Another
commenter stated that States will need
assistance and guidance in deciding
how to utilize furds most appropriately
from various sources in supporting early
intervention programs. Other
commenters recommended that the
regulations specify that early
intervention services "are provided at
no cost. unless Federal or State laws
existing prior to enactment of Pub. L. 90—
457 provides for a system of payments
by families including a schedule of
sliding fees.”

Discussion: The Secretary recognizes
that the question of payment for early
intervention services is one of the most
critical implementation issues under :his
part. The Secrctary agrees with
commenters that additional guidaice is
needed regarding policies and
procedures related t2 financial matters.
He believes that. among other things. a
State’s policies mustinclude (1) a list of
those functions and activities that must
be carried out at public expense (see
§ 303.521(b)). (2) a statement consistent
with congressional intent that no
children are to be denied service
because of their parents’ inability to pay
(see § 303.520(b)(3}(1i)). and (3) a hist of
services that may be subject to a sy stem
of payments, including a schedule of
sliding fees (see §§ 303 12(a)(3){iv) and
30%.521(a)).

The legislative history of the Act
cortains severa! staterents about the
~sliding fees” provision in
§§ 303 12(a)(3){iv) and 303.521(a).
including the follownirg:

This {provision) is not intended to signal
congressional tolerat:on of undue finsncial
burdens on parents States participating in
this program sccept responsibility for
providing early intervention services This
legislation recognizes that universal ucuess to
senices gives the States—not the parents—
the chuef responsibility for the provision of
services req by ths Act. The services
* * * must be made avsilable to
handicapped irfants and toddless on the
basis of their need and not on the bas:a of s
furmly's sbility to pay it must be undeiatood

1&

that the act bars the rellance on such laws if
they creats a financia} barrier to infants
receiving the required servioss. (Cong. Rec. S.
13504, Senator Weicker (September 24, 1006))
[Tlhis provision should not be construed ss
permitting a State to charge a parent for
particular services if such services must be
provided to them free of charge under a
separate federal or stats law. That is, this
law is not designed to supersede provisions
included in gther laws. (Cong. Rec. H. 7903,
Congressman Williams (September 29, 1966))

The Secretary believes that (1) any
system of payments must conform to the
laws of individual States, and (21 while
there are only certain activities for
which fees can be charged, States
should have the ability within those
limitations to develop fes systems that
are responsive to their own needs.
Therefore. the Secretary believas that a
State's ability to develop such a fee
system should not be limited solely to
those statutes that were in place prior to
the enactment of Pub. L. 90-457.

The Secretary agrees with
commenters that specific guidance is
also needed concerning the
identification and coordination of
funding resources from Federal. State.
local and private sources.

Change: The information concerning
policies related to financial matters in
§$ 303.83 through 303.65 of the NPRM
has been reorganized and expanded,
including the addition of sections to
provide guidance concerning: (1) Policies
related to payment for services
(§ 303.520), (2) the charging of fees
($ 303.521), and (3) lead agency
responsibility for the identification and
coordination of resources (§ 303.522).

Policy for contracting or otherwise
arranging for services (§ 303.526)

Comrent: Many commenters
requested that (1) a provision be added
to ensure that contracted services meet
State stundards. and (2} a note be adJed
to clarify the intent of Congress that
existing public and private early
intervention programs and services be
used to the extent possible. Another
commenter asked that the bolicies by
which contracts for services are
awarded be made availsble to
providers. Other commenters ashed for
the inclusion of procedures to cnallenge
the adequacy of lead agency funding of
service providers.

Discussion: The Secretary believes
that it would be helpful to stcte
specifically in § 303.526 that all services
provided by contract or other means
must meet State standards. The
Secretary believes that the policy for
contracting or otherwise arranging for
services should describe how the
awarding process works. He also agrees

187
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with commenters on the importance of commenter pointed out that becauseof L. 100-300) that addresses the use of
clarifying congressonal intent that lead the importance of using all existing Medicaid funds for covered services
agencies use existing sources of euily funding sources, including those under furnished to an infant or toddler with
intervention services to the extent other Federal programs, it is essential handicaps under an IFSP. A reference to

ossible. However, the Secretary that the regulations provide guidence as  § 303.527 hias been added to § 303.3,
elieves that the language of the NPRM o how this is to be accomplished. Some  which addresses activities that can be

needs to be revised to correct
implications in the NPRM that, because
of the use of the words “application”
and "apply,” lead agencies have the
authority to make subgrants under this
program. In contrast tc many other
Federal special education laws, the
statute for this ‘Erognm neither
specifically authorizes subgrants nor
does it identify any eligible subgrantees.
The Secretary also believes that each
lead cy must have reasonable
flexibility to enter into contractual or
other arrangements that are responsive
to the variety of services that may be
needed and the diversity of situations
and needs throughout the State. The
ambiguous language of the NPRM could
be read as requiring absolute uniform
contract terms or requirements for other
arrangements across all situations in a
State. The Secretary believes that the
State's policy with regard to contracting
or otherwise arranging for early
intervention services should describe
the methods and processes used to
make awards or other arrangements and
the general provision or conditions or
terms that would have to be met by any
provider seeking to pro'~a early
intervention services for v..e lead
agency. Service providers should not be
entitled to any special mechanism to
challenge lead agency funding decisions
under this part, outaids of those
otherwise available to a potential or
«.*»! participant in a contract or other
arrangements.

Change: Section 303.526 has been
revised to provide that a State's policy
must include (1) a requirement that all
early intervention service's must meet
State standards and be conasistent with
the provisions of this part, (2) the
mechanisms used and the processes
followed for awarding funds or making
other arrangements for the provision of
early intervention services, and (3) the
basic requirements that must be met by
any service provider in order to receive
funds available under this part. A note
hn‘mlddod follow.ilnl the l&c.uon
reg congressional intent that
existing services be utilized by the lead
agencies to tiie extent possible.

Payor of last resort (§ 303.527)

Comment: Commenters asked for
guidance on how the lead agency
responsibilities for identifying and
coordinating all funding sources and
assigning financial responsibility related
to the payor of last resort provision. One

commenters thought that certain
provisions regarding the “payor of last
resort” in section 681 of the Act, had
bezn omitted and should be addressed.
They requested that a provision be
added allowing States to use funds
under this part to prevent a delay in the
provision of services.

Discussion: It is clear from the statute
and the legislative history of the Act
that successful implementation of a
statewide system is dependent upon (1)
the coordinated use of funds from a
variety of Federal, State, and other
sources, and (2) the mea~ures takea to
ensure that agencies will not reducs the
amount of funds that they had been
spending for services to this target
population, because of the enactment of
Part H. Thus, several provisions in the
Act are directed toward ensuring that
these two fund.igsrl:ouu are
appropriately addressed. The Secretary
agrees with commenters on the need for
more guidance on the payor of last
resort provision, including specification
of the kinds of services that may be
covered and those that are not covered.
Further, the Secretary belisves that the
statutory ,rovisions requiring the lead
agency to ensute that services are
provided in a timely manner, pending
the resolution of disputes among public
agencies or service providers, and to
heve a procedure for securing the timely
reimbursement of funds should be
included in the.regulations.

New legislation containing a specific
provision relating to other early
intervention funding sources {i.e., the
Medicare Catastrophic Coverage Act of
1988 (Pub. L. 100-360)) will affect this
provision.

Change: The section in the NPRM on
“Timely rsimbursement;
nonsubstitution” has been reorganized
and rengmed, as follows: The section,
now titled "Payor of last resort,”
includes (1) revised provisions on
nonsubstitution of funds and non-
reduction of benefits, and (2) a new
paragraph on “Interim payments;
reimbursement.” That paragraph
specifies the kinds of services covered
under the payor of last resort provision.

A note has been added that describes
(1} congressional intent regarding the
payor of last resort provision, as
evidenced by the Report of the House of
Representatives on Pub. L. 99-457, and
(2) a provision in the Medicare
Catastrophic Coverage Act of 1988 (Fub.

supported with Part H funds, to
reinforce the "'payor of last resort”
limitation.

Two new sections have been added
related to the ""Payor of last resort”
provision: § 303.525 (Delivery of services
in a timely manner) and § 303.528
{Reimbursement procedure).

Data collection (§ 303.540)

Comment: A number of commenters
requested that the data collection
requirements in the final regulations be
more specific. Several commenters
stated that a requirement should be
add~d regarding the collection of
information on the location in which
early intervention services are
delivered.

Discussion: The Secretary belisves
that § 303.540, which requires the lead
agency to provide data required under
section 618 and section 676(b)(4) of the
Act and such other information as the
Secretary may require, provides
sufficient authority for the Secretary to
collect in‘ozmation on the location of
services. However, he believes that the
most appropriate place for providing
detailed information and guidance about
the data requirements under this part
would be in the reporting forms and
instructions, and ot in these final
regulations.

Change: No change has been made in
response to the comments. A technical
change has been made by cross
referencing the requirements in section
676(b)(4) of the Act instead of listing
them in the regulations.

Subpart G—State Interagency
Coordinating Council

Establishment of Council {$ 303.600)

Comment: Many commenters
expressed concern about limiting the
number of members on the Council to
15, and requested that the regulations
permit a State to include as many
members as necessary to ensure that the
Council is appropriately representative.

Discussion: The number of members
on a State’s Cquncil is established by
statute. Section 682(a) of the Act
provides that “Any State which desires
to receive financial assistance under
section 873 shall establish a State
Interagency Coordinating Council
composed of 15 members.” Although the
15 member requirement cannot be
changed, the Secretary believes that
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guidance should be providea egarding
how States could broaden participation.

Change: A note has been adde
following § 303.600 that includes
suggestions that States might use to
provide broader participation, while
meeting the 15 member Council
requirement.

Composition (§ 303.601)

Comment: A number of commenters
requested changes in this section. One
commenter asked that the personnel
preparation representative on the
Council have expertise in early
intervention. Some commenters
requested that advocacy associations be
represented. Other commenters asked
that a note be added stating that “parent
representatives should not be employees
of early intervention agencies to prevent
conflict of interest.” Several commenters
asked that a note be added which
suggests that persons representing State
agencies should have sufficient
authority to make decisions for their
agencies.

Discussion: The Secretary agrees with
commenters that the personnel
preparation representative on the
Council should have expertise in early
intervention. The Secretary also agrees
that {1) parent representative siould not
be employees of agencies providing
early intervention services. in order to
prevent a conflict of interest, and (2) the
Council representatives from key State
agencies should have the authority to
effectively represent their agencies.

Change: A note has been added to
§ 303.601 that provides guidance
regarding the composition of the
Council, the expertise which should be
required of Council members
representing personnel preparation, and
the authority to be expected of State
agency representatives. A note hus been
added to § 303.600 concerning conflicts
of interest specific to parent
representation.

Use of funds by the Council (§ 303.602)

Comment- A commenter asked that
the fina) regulations provide that
Council niembers who are parerts be
permitted to receive “necessary
expenses and reimbursements, including
public transportation costs, milcage,
parking, tolls, and child care expenses.”
Other commenters stated that parents
should receive compensation for
participating in Council activities, since
they are not paid for their participation
from other sources.

Discussion: The Secretary believes

hat all Council members should be
reimbursed for appropriate expenses
{ncurred in the performance of their
Council duties. However, he believes

that, in general, Council members should
serve without compensation from funds
available under this part, except under
special circam stances (i.e.. if a member
is not employ::d, or must forfeit wages in
order to perform Council functions).

Change: A new section on “Use of
funds by the Council” has been added
(see § 303.002). The section includes (1)
the provision from section 682(d) of the
Act regarding the use of funds for
employing staff and consultants, and {2)
a new paragraph regarding
“Compensation and expenses of Council
members.”

Meetings (§ 303.603)

Comment: Commenters recommended
changes that would make Council
meetings more accessible to the general
public. including (1) deleting the phrase
“to the extent appropriate” that was in
the NPRM, and (2) requiring that
adequate notice be provided to the
public before a Council meeting.

Discussion: The term “'to the extent
appropriate” is included in section
682(c) of the Act. However, the
Secretary believes that there should be
few, if any, instances in which it would
not be appropriate to have meetings
open and fully accessible to the public.
Therefore, the Secratary believes that
the regulations should address the
concerns of commenters rel:ted to
making the meetings accessitle.

Change: Section 303.603 has been
expanded to clarify the requirements for
public access to Council meetings.

Functions of the Council (§§ 303.650
through 303.653)

Comment. Several commenters
requested that a note be added
reflecting congressional intent that the
Council play a central role in
accomplishing the goal of a statewide
system of early intervention services.
Some commenters recommended that
the regulations specify that the Council's
role is more active than that of advising
and assisting the lead agency.

Discussion: The legislative history of
the Act makes it clear that the Congress
intended for the Council to play an
important role in the implementation of
a State's early intervention program.
The Secretary believes that tiie
Council's role is critical to achieving the
full participation and cooperation of all
appropriate agencies in the State and to
carrying out on-going planning and
oversight regarding the State's early
intervention program.

Change: Additional information has
been added under a new subheading
(“Functions of the Council”) to describe
more fully the various responsibilities of

the Council. (See §§ 303.650 through
303.853.)

Comment: Some commenters
requested that the planning activities
and functions of the Council be
expanded to include children aged three
through five years. One of the
commenters suggested that this could be
accomplished by using some of the
funds under the Preschool Grants
program (Section 819 of the Act) to
support the functions of the Council.

Discussion: The Council can be
assigned additional functions beyond
the scope of ita responsibilities under
this part. so long as those functions (1)
are supported by funds from other
programs, and (2) do not interfere with
the Council's ability to carry out its
obligations under this part. If a State
chooses to have the Council carry out
additional functions, it must make sure
that appropriate financial records are
maintained.

Change: None.

Note.—This appendix will noteppear in
the Code of Federal Regulations.
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§300.506 Impartial due process hearing.

(a) A parent or a public educational
agency may initiate a hearing on any
of the matters described in
§ 300.504(a) (1) and (2).

(b) The hearing must be conducted
by the State educational agency or the
public agency directly responsible for
the education of the child. as deter-
mined under State statute, State regu.
lation, or a written policy of the State
educational agency.

(c) The public agency shall inform
the parent of any free or low-cost legzl
and other relevant serv’ es available in
the area if:

(1) The parent requests the informa-
tion, or )

(2) The parent or the agency initi-
ates a hearing under this section.

(Authonity 20 US C 1416(bx2)

Comment Many States haive pointed to
the success of using mediation as an inter-
vening step prior to conducting a formal due
process hearing Although the process of
medialiOn s not required by the statute or
these regulations. an agency may wish to
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§ 300.507

suggest mediation n disputes concerning
the identification. evaluation. and educa-
tional placement of handicapped children,
and the provision of a free appropriate
public education to those children Media.
tions have been conducted by members of
State educational agencies or local educa.
tional agenc personnel who were not previ-
ously involved in the particular case In
many cases. mediation leads 1o resolution of
differences between parents and agencies
without the develcpment of an adversarial
relauonship and with mimimal emotional
stress Houwever, mediation may not be used
to deny or delay a parent’s rights under this
subpart

§300.507 Impartial hearing officer.

(a) A hearing may not be conducted:

(1) By a person who is an employee
of a public agency which is involved in
the education or care of the child, or

(2) By any person having a personal
or professional interest which would
conflict with his or her objectivity in
the hearing.

(b) A person who otherwise qualifies
to conduct a hearing under paragraph
(a) of this sectiou 1s not an employee
of the agency solely becsuse he or she
is paid by th: agency to serve as a
hearing officer.

(c) Each public agency shall keep a
list of the persons who serve as hear-
ing officers. The list must include a
statement of the qualifications of each
of those persons.

(Authority 20 US C 1414(bX2))

§300.508 Hearing rights.

(a) Any party to a hearing has the
right to.

(1) Be accompanied and advised by
counsel and by individuals with special
knowledge or training with respect to
the problems of handicapped children;

(2) Present evidence and confront,
cross-examine, and compel the attend-
ance of witnesses:

(3) Prohibit the introduction of any
evidence at the hearing that has not
been disclosed to that party at least
five days before the hearing;

(4) Obtain a written or electronic
verbatim record of the hearing;

(5) Obtain written findings of fact
and decisions. (The public agency
shall transmit those findings and deci-
sions. after deleting any personally
identifiable information, to the State
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advisory panel established under Sub-
part F).

(b) Parents involied in hearings
must be given the right to:

(1) Have the child who i1s the subject
of the hearing present. and

(2) Open the hearing to the public.

(Authority 20 USC 1415td»

§300.509 Hearing decision: appeal.

A decision made in a hearing con-
ducted under this subpart s final.
unless a party to the hearing appeals
the decision under §300.510 .or
§300.511.

(Authority 20 USC 1415(c)

#300.510 Administrative appeal: impartial
review,

(a) If the hearing is conducted by a
public agency other than the State
educational agency, any party ag-
grieved by the findings and decision in
the hearing may appeal to the State
educational agency.

(b) If there is an appeal, the State
educational agency shail conduct an
impartial review of the hearing. The
official conducting the review shall:

(1) Examine the entire hearing
record; :

(2) Insure that the procedures at the
hearing were consistent with the re.
qQuirements of due process:

(3) Seek additional evidence if neces-
sary. If a hearing is held to receive ad-
ditional evidence. the rights in
§ 300.508 apply:

(4) Afford the parties an opportuni-
ty for oral or written argument. or
both, at the discretion of the review-
ing official;

(5) Make an independent decision on
completion of the review. and

(6) Give a coov of written findings
and the decisior. (o the parties.

(¢) The decision made by the review-
ing official is final. unless a party
brings a civil action under § 300.512.

(Authority: 20 USC 1415 (c). (d). H Rep.
No 94-664. at p. 49 (1975)

Commenl. 1. The State educational
agency may conduct its review either direct.
ly or through another State agency acting
on its behalf However. the State education.
al agency remains responsible for the final
decision on review
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2 All parties have the night t0 continue t0
be represented by counsel at the State ad-
ministrative review level, whether or not the
reviewing official determines that a further
hearing is necessary. If the reviewing offi-
cial decides 10 hold a hearing to receive ad-
ditional evidence, the other rights in
§ 300 508, relating to hearings. also apply.

8 300.511 Civil action.

Any party aggrieved by the findings
and decision made in a hearing who
does not have the right to appeal
under §300.510 of this subpart, and
any party aggrieved b; the decision of
a reviewing officer under § 300.510 has
the right to bring a civil action under
section 615(eX2) of the Act.

(Authority 20 USC 1415

§300.512 Timeliness and convenience of
hearings and reviews.

(a) The public agency shall insure
that not later than 45 days after the
receipt of a request for a hearing.

(1) A final decision is reached in the
hearing. and

(2) A copy of the decision is mailed
to each of the parties.

(b) The State educational agency
shall insure that not later than 30
days after the receipt of a request for
a review:

(1) A final decision is reached in the
review, and

(2) A copy of the decision 1s mailed
to each of the parties.

(¢) A hearing or reviewing officer
may grant specific extensions of time
beyond the periods set out in para-
graphs (2) and (b) of this section at
the request of either party.

(d) Each hearing and each review in-
volving oral arguments mu { be con
ducted at & time and plac. “hich 1s
reasonably convenient to the parents
and child involved

(Authority 20U SC 1415

CONFIDENTIALITY OF INFORMATION

§300.560 Definitions.

As used in this subpart:

“Destruction” means physical de-
struction or removal of personal iden-
tifiers from information so that the 1n-
formation is no longer personally iden-
tifiable.

“Education records” means the type
of records covered under the defini-
tion of "‘education records” in Part 99
of this title (the regulations imple-
menting the Family Educational
Rights and Privacy Act of 1974).

“Participating agency” means any
agency or institution which collects,
maintains, or uses personally identifia-
ble information, or from which infor-
mation is obtained, under this part.

(Authority 20 U S.C. 14122 D). 1417(c))

§300.561 Notice to parents.

(a) The State educalionsl agency
shall give notice which is adequate to
fully inform paren-s about the re
quirements under § 300.128 of Subpart
B, including:

(1) A description of the extent to
which the notice is given in the native
languages of the various population
groups in the State;

34 CFR Ch. Il (7-1-85 Edition)

(2) A description of the children on
whom personally identifiable informa-
tion is mantained. the types of infor-
mation sought, the methods the State
intends to use in gathering the infor-
mation (including the sources from
whom ‘.iformation is gathered). and
the uses to be made of the informa-
tion.

(3) A summary of the policies and
procedures which participating agen-
cies must follow regarding storage, dis-
closure to third parties, retention, and
destruction of personally identifiable
information: and

(4) A description of all of the rights
of parents and children regarding this
information, including the rights
under section 438 of the General Edu-
cation Provisions Act and Part 99 of
this title (the Family Educational
Rights and Privacy Act of 1974, and
implementing regulations).

(b) Before any major identification,
location, or evaluation gctivity, the
notice must be published or an-
nounced in newspapers or other
medis, or both, with circulation ade-
Quate to notify parents throughout
the State of the activity.

(Authority 20 U S C. 1412(2xD), 1417(c);

§300.562 Access rights.

(a) Each participating agency shall
permit parents to inspect and review
any education records relating to their
children which are collected, main-
tained. or used by the sgency under
this part. The agency shall comply
with a request without unnecessary
delay and before any meeting regard-
ing an individualized education pro-
gram or hearing relating to the identi-
fication, evaluation. or placement of
the child, and in no case more than 4§
days zfter the request has been made.

(b) The right to inspect and review
education records under this section
includes:

(1) The right to a response from the
participating agency to reasonable re-
qQuests for explanations and interpre-
tations of the records;

(2) The right to request that the
agency provide copies of the records
containing the information if failure
to provide those copies Wwould efiec-
tively prevent the parent from exercis:

180

193




ERI

Aruitoxt provided by Eic:

APPENDIX F: PART B REGULATIONS

Off. of Spec. Educ. end Rehab. Services, Educetion

ing the right to inspect and review the
records, and

(3) The right to have a representa.
tive of the parent inspect and re:jew
the records.

(¢) An agency may presume that the
parent has authority to inspect and
review records relating to his or her
child unless the agency has been ad.
vised that the parent does not have
the authority under applicable State
law governing such matters as guard-
fanship, separation. and divorce.

(Authonty 20 US.C 1412(2xD), 141%(¢c))

§300.563 Record of access.

Each participating agency shall keep
A record of parties obtaining access to
education records ollected. main-
tained, or used under this part (except
access by parents and authorized em.
ployees of the participating agency),
including the name of the party, the
date access was given, and the purpose
for which the party is authorized to
use the records.

(Authority- 20 US.C 1412(2xD): 1417¢c))

§300.564 Records on more than one child.

If any education record includes in.
formation on more than one child, the
parents of those children ghall have
the right to jnspect and review only
the information relating to their chixd
or to be informed of that specific in-
formation.

(Authority: 20 U.S.C. 14122XD); 1417c)

§300.565 List of types and locations of in-
formation.

Each participating agency shall pro.
vide parents on request a list of the
types and iocations of education rec-
ords collected, maintained, or used by
the agency.

(Authority- 20 U.S C. 14122x D). 1417(¢y)

§300.566 Fees.

(a) A participating education agency
may charge a fee for copies of records
which are made for parents under this
part if the fee does not effectively pre.
vent the parents from exercising their
right to jinspect and review those
records.

§ 300.569

(b) A participating agency may not
charge a fee to search for or to re-
trieve information under this part.

(Authonty’ 20 U.S C 14122 D), 1417ceh

§300.36] Amendment of record. at par.
ent’s request.

() A parent who believes that infor-
mation in education records collected.
maintained. or used under this part is
inaccurate or misleading or violates
the privacy or other rights of the
child, may request the participating
agency which maintains the infcrma.
tion to amend the information.

(b) The agency shall decide whether
to amend the information in accord-
ance with the request within a reason-
able period of time of receipt of the re-
quest.

() If the agency decides to refuse to
amend the information in accordance
with the request it shall inform the
parent of the refusal. and advise the
parent of the right to a hearing under
§ 300.568.

(Authority' 20 U.S.C. 141224D). 1411 c))

§ 300.568 Opportunity for a hearing.

The agency shall, on request, pro-
vide an opportunity for a hearing to
challenge information in education
records to insure that it is not inaccu-
rate, misleading, or otherwise in viola.
tion of the privacy or other rights of
the child.

(Authority. 20 U § C. 1412(2xD), 1417(¢))

§300.569 Result of hearing.

(a) If, as a result of the hearing, the
agency decides that the information is
inaccurate, misleading or otherwise in
violation of the privacy or other rights
of the child. it ;hall amend the infor-
mation accordingly and so inform the
parent in writing.

(b) If, as a result of the hearing. the
agency decides that the information is
not inaccurate, misleading, or other-
wise in violati.n of the privacy of
other rights of the child, it ghall
inform the parent of the right to place
in the records it j.aintains on the
child a statement commenting on the
information or setting forth any rea.
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§ 300.570

sons for disagreeing with the decision
of the agency.

(c) Any explanation placed in the
records of the child under this section
must.

(1) Be maintained by the agency as
part of the records of the child & long
as the record or contested portion is
maintained by the agency: and

(2) If the records of the child or the
contested porticn is disclosed by the
agency to any party, the explanation
must also be disclosed to the party.

(Authority 20 US C. 1412(2XD). 1417(¢))

$300.570 Hearing procedures.

A hearing held under §300.568 of
this subpart must be conducted ac:
cording to the procedures under
§ 99.22 of this title.

(Authority 20 USC 1412(2xD). 1417(¢c)

§300.571 Consent.

(a) Parental consent must be ob-
tained before personally identifiable
information is:

(1) Disclosed to anyone other than
officials of participating agencies col-
lecting or using the information under
this part, subject to paragraph (b) of
this sectiop:; or

(2) Used for any purpose other than
meeting a requirement under this
part.

(b) An educational agency or institu-
tion subject to Part 99 of this title
may not release information from edu-
cation records to participating agen-
cies without parental consent unless
authorized to do so under Part 99 of
this title.

(c) The State educational agency
shall include policies and procedures
in its annual program plan which are
used in the event that a parent refuses
to provide conserit under this section.

(Authority 20 US C 1412(2xD). 1417c)H)

§300.572 Safeguards.

(a) Each participating agency shall
protect the confidentiality of personal-
ly identifiable information at collec-
tion, storage. disclosure. and destruc-
tion stages.

(b) One official at each participating
agency shall assume responsibility for

insuring the confidentiality of any
personally identifiable information

(¢) All persons collecting or using
personally 1dentifiable information
must receiie training or instruction re-
garding the State's policies and proce-
dures under §300.129 of Subpart B
and Part 99 of this title.

(d) Each participating agency shall
maintain, for public inspection. a cur-
rent listing of the names and positions
ol those employees within the agency
who may have access to personally
identifiable information.

(Authority 20 US.C 1412(2xD) 1417cn

§300.373 Destruction of information.

(a) The public agency shall inform
parents when personally identifiable
information collected, maintained, or
used under this part is no longer
needed to provide educstional services
to the child.

(b) The information must be de-
stroyed at the request of the parents.
However, a permanent record of a stu-
dent's name, address, and phone
number, his or her grades, attendance
record, classes attended. grade level
completed. and year completed may be
maintained without time limitation.

(Authority 20 U.SC. 1412(2xD), 141%te)

Comment. Under § 300.573. the personally
identifiable information on a handicapped
child may be retained permanently uniess
the parents request that it be destroyed. De-
struction of records is the best protection
against improper and unauthorized disclo-
sure. However, the records may be needed
for other purposes. In informing parents
about their rights under this section. the
agency should remind them that the rec.
ords may be needed by the child or the par-
ents for social security benefits or other
purposes. If the parents request that the In-
formation be destroy’ = the agency may
retain the informatiol. . paragraph (b).

§300.374 Children's righta,

The State educational agency shall
include policies and procedures in its
annual program plan regarding the
extent to which children are af{forded
rights of privacy similar to those af-
forded to parents, taking into consid-
eration the age of the child and type
or severity of disability.

(Authority 20 USC. 141242xD), 141%(c)

Comment. Note that under the regula-
tions for the Family Educational Rights and
Privacy Act (435 CFR 99 4(a)). the rights of
parents regarding education records are
transferred to the student at age 18

§300.575 Enforcement.

The State educational agency shall
describe in its annual program plan
the policies and procedures, including
sanctions. which the State uses to
insure that its policies and procedures
are followed and that the require-
ments of the Act and the regulations
in this part are met.

(Authority 20 US C 1412(2XD), 1417(c)H)

§300.576 Department.

If the Department or its authorized
representatives collect any personally
identifiuble information regarding
handicapped children which is not
subject to 5 U.S.C. 5528 (The Privacy
Act of 1974), the Secretary shall apply
the requirements of 5 U.S.C. section
$52a (b) (1)-(2), (4)-(11); (c); (d); (eX1):
(2); (3XA), (B). and (D), (§)-(10); th);
(m); and (n), and the regulations im-
plementing those provisions in Part 5b
of this title.

(Authority 20 USC 1412(2xD), 141%e))
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DEPARTMENT OF EDUCATION
34 CFR Part 99

Family Educational Rights and Privscy

AGENCY: Department of Education
ACTION: Final regulations

SUMMARY: The Secretary revises and
renames the Department of Education
regulations formerly titled the Privacy
Rights of Parents and Students These
regulations are retitled Family
Educational Rights and Privacy and
eliminate some of the regulatory
requirements placed on educational
agencies and institctions The
regulations have also been rewnitten {r
clanty

EFFECTIVE DATE: These regulations take
effect either 45 days afte- publicaticn 1n
the Federal Register or later if the
Congress takes certain adjournments If
you want to know the effective date of
these regulations. call or wnite the
Department of Education contact
person.

FOR FURTHER INFORMATION CONTACT:
Ellen Campbeli or Connie Moore. Family
Policy and Regulations Office. Office of
Management. U.S Department of
Education, 400 Maryland Avenue. SW
(Room 3021. Federal Office Building No
6). Washington. DC 20202 Telephone
(202) 732-20:7

SUPPLEMENTAR Y INFORMATION: Under
Executive Ord=' ' ’291. the Department
of Education rex. ' irly reviaws 1ts
regulations to de rmine whether the
Department can d. :rease burdens on
the public and otherwise simphify and
clanfy existing regulations. As part of
this process, the Department has
reviewed the regulations implementing
the Family Educational Rights and
Pnivacy Act (FERPA)

The FERPA regulations of the former
Department of Health, Educ-tion. and
Welfare {(HEW) (45 CFR Part 99) were
transferred to the Department of
Education (ED) and recodified in Part 99
of Thtie 34 of the Code of Federa!
Regulations on May 8. 1980 (45 FR
30802} These regulations ymplemen:
FERPA. which was enacted as section
438 of the General Education Provisions
Act (GEPA) (20 US C 1232g)

The FERPA sets out requirements
designed to afford parents and students
privacy and other nghts with respect to
education records The statute applies to
educational agencies and institutions
that receive funds under an applicable
program admimstered by ED. For
purposes of FERPA an applicable
program 18 & program that was either
formr-ly administered by the
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Comrmussioner of Education prior (o the
establishment of ED on May 4, 1060 or
any program that came into existence
after ED was established. unless the law
creating the new program has the effect
of making FERPA inapphcable.
Educational agencies and institutiona to
which FERPA applies must maintain
education records consistent with the
requirements of FERPA. In brief, FERPA
requires those agencies or institutions to
provide parents and eligible studenta
access to records directly relsted to the
students; to permit parents and eligible
students to challenge those records on
the grounds that they are inaccurate,
musleading, or otherwise 1n violation of
the student's privacy or other rights; to
obtain the written consent of parents
and eligible students before releasing
personally identifiable information
about the students contained in
education records to other than
organizations or individuals described
1n statutory exceptions. and to notify
parents and eligible students of these
rights

On June 10.1887. the Secretary
published a notice of proposed
rulemaking (NPRM) for this part in the
Federal Register (52 FR 22250} The
NPRM included a discussion of the
numerous revisions and invited public
comment The revisions are intended to
simplify and clanfy the regulations and
not to alter any 1nierpretation under
existng regulations

In response to the Secretary's
invitation in the NPRM. educstional
associations. organizations. universities,
and individuals submitted 20 letters,
which contained a total of 113
comments. More than half of the letters
were from institutions of higher
education and were transmitted through
an orgamization representing the higher
education commumity. An analysis of
the comments and of the changes in the
regulations since publication of the
NPRM 15 published as an appendix to
these final regulations

Executive Order 12606

The Secretary has reviewed these
regulations 1n accordance with
Executive Order 12606. “The Family."
The regulations was assessed 1n hight of
the critena set forth in the Executive
Order to determine whether they have
any potential negative impact on the
family. They were found to have no
negative impact. In fact. the regulations
will strengthen the autonomy, stabiity,
and nghts of the famiiy unit

The cnterion of the Order which 1s
most applicable 1o these regulations
asks. "Does this action strengthen or
erode the authonity and rights of parents
in the education. nurturs. and

LN
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aupervision of their children?" The
statute and the implementing regulations
strengthen the rights of parents by
reaffirming their basic right to have
access to the education records of their
children, their night to be assured of the
privacy of their children's records, and
their night to challenge records belies ed
to be inaccurate, misleading, or
otherwise in violation of the student’s
privacy.

Another criterion which is applicable
to these regulations asks: “Does this
action by government strengthen or
erode the stability of the family and.
particularly, the marital commitment?"
Overall. these regulations are found to
strengthen the stability of the family. In
particular. the FERPA provisions which
afford parents the right to have access
10 and some control over the education
records of their children serve to
encourage parents to be involved in the
education of their children. Furthermore
by affording both parents (whether
custodial or non-custodial) the nght to
have access 1o the records, the
regulations serve to encourage joint
parental involvement in their children's
education.

Executive Order 12201

These regulations have been reviewed
1n accordance with Executive Order
12291. They are not classified as major
because they do not meet the cnitena for
major regulations established in the
order

Assessment of Educational Impact

In the NPRM. the Secretary requested
comments on whether the proposed
regulations would require transrussion
of information that is being gathered
from any other agenc' or authority of
the United States.

Based on the response to the proposed
rules and on its own review. the
Department has determined that the
regulations in this document do not
require transmission of information that
18 being gathered by or is available from
any other agency or authority of the
United States.

List of Subjects in 34 CFR Part 99

Adminstrative practice and
procedure. Education department.
Family educational rights. Privacy.
Parents. Reporting and rocordkeeping
requirements, Students.

[Cataiog of Federal Domestic Assistance
number does not apply.)
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Dated February 18. 1988.
william ]. Bennett,
Secretary of Education.

The Secretary revises Part 99 of Title
34 of the Code of Federal Regulations to
read as follows:

PART 99—FAMILY EDUCATIONAL
RIGHTS AND PRIVACY

Subpart A—General

Sec.

99.1 To which educational agencies or
institutions do these regulations apply?

99.2 What is the purpose of these
regulations?

99.3 What definitians apply to these
regulations?

'99.4 What are the rights of parents?

99.5 What are the rights of eligible students?

9.8 What informanon must an sdocatromal
agency’s o institutios’s policy contain?

99.7 What must an educational agency or
institution include in its annval
notification?

Subpart B—What are the Rights of
tnspection and Review of Education
Records?

99.10 What nghts axist for a parent or
eligible student to inspect and review
education records?

99.11 May an educational agency or
wstitution charge 2 fee for copies of
education records?

9912 What hmitstions exist on the nght to
Inspect and review records?

Subpart C—What are the Procedures tor
Amanding Education Records?

99.20 How can a parent or eligible student
request amendment of the student’s
education records?

9921 Under what conditions does a parent
or eligible student have the nght to a
kearmng?

99.22 What minimum requrements exist for
the conduct of a heanng?

Subpart D--May an Educational Agency of
institution Disclose Personally identitiable
information trom Education Records?

99.30 Under what conditions must en
zducational agency or institation obtain
prior consent (o disclose information?

99.31 Under what conditions 18 prior
consent not required to disclose
information?

99.32 What recordkeeping requirements
exist concerning requests and
disclosures?

9833 What hmitations apply to the
redisclosure of information?

9934 What conditions apply to disclosure of
information % other sducational
agencies or instituhons? .

§9.35 What condstions apply to disclosure of
anformation for Federal or State program

oses?

9938 What conditions apply to disclosure of
information in health and safety
emergencies?

99.37 What conditions apply to disclosing
drectory information?

Subpart E—What are the Entorcement
Procedures?

99.60 What functions has the Secretary
delegated to the Office and to the
Education Appes! Board?

99.61 What responsibility does an
educational agency ornstitution have
concerning conflict with State or local
laws?

9962 What information must an educational
agency or institution submit to the
Office?

99.63 Where are complaints fiied?

99.64 \What s the complaint procedure?

99.85 What is the content of the notice of
complaint issued by the Office?

99.66 What are the responsibiliues of the
Office in the enforcement process?

09.67 How does the Secretary enforce
decisions?

Authority: Sec. 438. Pub. L. 80-247, Tide IV,
as amended, 88 Stat. 571-574 {20 U.S.C.
1232g). ur:less otherwise noted.

Subpart A—General

§99.1 To which educational agencles or
Institutions do these regulations apply?

(a) This part apphes to an educational
agency or institution to which funds
have been made available under any
program administered by the Secretary
of Education that—

{1)(i) Was transferred to the
Department under the Department of
Education Orgamization Act (DEOAY)
and

(ii) Was administered by the
Commissioner of Education on the day
before the effective date of the DEQA;
or

(2) Was enacted after the effective
date of the DEOA, unless the jaw
enacting the new Federal program has
the effect of making section 438 of the
General Education Provisions Act
inapplicable.

(Authority: 20 US.C. 1230, 1232g, 3487, 3507)

{b) The following chart lists the
funded programs to which Part 99 does
not apply as of April 11. 1988:

i
Name of program i Authorzing statute ":‘m"g
1 HnghScdememgwnandCoﬂegeAsssmM.gramProgmu___lsmstudmﬂwmwo'wssu Pant 206,

amended by he Education Amendments of 1880
(Pub. L 96-374) 20 U.S C 10706-2)
2 Programs edmwustered by Dhe Commssoner of the Rengbiitabon Sorvices | The Rehabsitston Act of 1973. ss amended. (29
Anmnm;uanon. and the Crector of the Nabona! insimute on Drsateity 8nd Rehabi- US.C. 700, of 86q)
tavon Research

Pearts 350-359. I61,
365. 366, 369371,
373-375, 378. 379.

i 385-390. and 395.

.. .| tmmigration and Natonality Acl as amended by the | Part 538.

¢ Retugeo Act of 1980, Pub L 86-212 (8 USC,
1522(0)
e el Tiiie IV 0 the HOusINg Act Of 1950, &5 amended (12
i WS, 1749, of seq).

5. The dolowing programs A0Mwst-red by e Assistent Secretary for Educatonal | Secton 405 of the General Educaton Provisrons Azt
Research and Improvement: Educatonal Research Grant Program. Regonal Edv- | (20 USC 12216, 4nd secton 406 of the Genoral
cabonal Laboratones R rch and Davel ™ Contors. All other research Of | Educabon Provisions Act (20 U SC. 1221-1).
stabsbeal actvibes funded uncer SECLOn 405 or 406 of the Genersl Educabon
Provimons ACtL.

3 Transsuon program {or telugee Cheidren _ . ——o. ...

4 Colloge HOUSING _.ov e mur v wee 1om e s sises s

Part 614

Parts 700, 706-708.

Note: The Secretary. as appropniate. updates the information in this chart and informs the public.

paragraph (a) of this section. if no funds
under that program are made available
to the agency or institution.

(d* The Secretary considers funds to
be made availa_le to an educational
agency or institution of funds under one

or more of the programs referenced in
paragraph (a) of this section—

(1) Are provided to the agency or
institution by grant. cooperative
agreement, contract, subgrant. or
subcontract: or

{c) This part does not apply to an
educational agency or institution solely
because sturdents attending that agency
or institution receive non-monetary
benefits under a program referenced in

197
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(2) Are provided to students attending
the agency or institution and the funds
may be paid to the agency or institution
by those students for educational
purposes, such as under the Pell Grant
Program and the Guaranteed Student
Loan Program { Nitles IV-A-1 and IV-B,
respectively, of the Higher Education
Act of 1965, as amended).

(e) If an educational agency or
institution receives funds under one or
more of the programs covered by this
section, the regulations in this part apply
to the recipient as a whole, including
each of its components (such as a
department within a university).

{Authority: 20 U.S C. 1232g}

§93.2 Whatis the purpose of these
reguiations?

The purpose of this part is to set out
requirements for the protection of
privacy of parents and students under
section 438 of the General Education
Provisions Act. as amended.

(Authonty: 20 U.S.C. 1232g)

(Note: 34 CFR 300.560-300.576 contain
requirements regarding confidentiality of
information relating to handicapped children
who receive benefits under the Education of
the Handicapped Act)

§99.3 what definitions apply to thess
regulations?

The following definitions apply to this
part:

“Act” means the Family Educational
Rights and Pnvacy Act of 1974, as
amended. enacted as section 438 of the
General Education Provisions Act.

{Authonty. 20 US C. 1232g)

“Attendance” includes. but is not
hmited to—

(a} Attendance in person or by
correspondence: and

(b) The period during which a person
is working under a work-study program.

(Authonty: 20 U.S.C 1232g)

“Directory informastion” means
nformatiorn contained 1n an education
record of a student which would not
generally be considzred harmful or an
invasion of pnivacy if disclosed. it
includes. butis not himted to the
student’s naine. address. telephone
listing. date and place of birth, major
held of study. partcipation in officially
recogmzed activities and sports, weight
and height of members of athletic teams
dates of attendance, derrees and
awards received. and the most recent
previous educational agency or
institution attended

{Authonty. 20U S.C 1232g{a){(5)(A})

“Disclosure” means to permit access
to or the release. transfer. or other
comraumcation of education recoras, or

E l{lC 8

Aruitoxt provided by Eic:

the personelly indentifiable information
contained in those records. to any party,
by any means. including oral. written, or
electronic means.

(Authority: 20 U.S C. 1232g(b}(1))

"Educational agency or institution™
means any public or private agency or
institution to which this part apphes
under § 89.1(a).

(Authority: 20 U.S.C. 1232g(a)(3))

"Education records" (a) The term
means those records that are—

(1) Directly related to a student; and

(2) Maintained by an educational
agency or institution or by a party acting
for the agency or institution.

{b) The term does not include—

(1) Records of instructional.
supervisory, and administrative
personnel and educational personnel
ancillary to those persons that are kept
in the sole possession of the maker of
the record, and are not accessible or
reveeled to any other person except a
temporary substitute for the maker of
the record:

(2) Records of a law enforcement unit
of an educational agency or institution,
but only if education recosds maintained
by the agency orinstitution are not
disclosed to the unit. and the law
enforcement records are—

(i) Maintained separately from
education records:

(ii) Maintained solely for law
enforcement purposes: and

(iii) Disclosed only to law
enforcement officials of the same
jurisdiction;

(3)(1} Records relating to an individual
who s employed by an educational
agency or institution. that—

(A) Are made and maintsined in the
normal course of business:

(B) Relate exclusively to the
individual in that individual's capacity
as an employee: and

(C) Are not available for use for any
other purpose.

(n) Records relating to an individual
1n attendance at the agency or
institution who 15 employed &5 a result
of his or her status as & student are
education records and not excepted
under paragraph (b){3)(1) of this
definition.

{4) Records on a student who 1s 18
vears of age or older. or1s attending an
institution of postsecondary education.
that are—

(1) Made or mainiained by a
physician. psychiatrist. psychologist. or
other recogmzed professional or
paraprofessional acting in his or her
professtonal capacity or assisting in a
paraprofessional capacity:

P
.
-~

(1i) Made. maintained. or used only in
connection with treatment of the
student; and

{iii) Disclosed only to individuals
providing the treatment. For the purpose
of this definition, "treatment"” does not
include remedial educational activities
or activities that are part of the program
of instruction at the agency or
institution: and

(5) Records that only contain
information about an individual after he
or she is no longer a student at that
agency or institution.

{Authority: 20 U.S.C. 1252g(a)(4))
"Eligible student” means & student

who has reached 18 years of age or is
attending an institution of

‘postsecondary education.

(Authority: 20 U.S.C. 1232g{d))

“Institution of postsecondary
education” means an institution that
provides education to students beyond
tne secondary school level: “secondary
school level” means the educational
level (not beyond grade 12j at which
secondary education is provided as
determined under State law.

{Authority: 20 U.S.C. 1232g(d})

"Parent” means a parent of a student
and includes a natural parent. a
guardian. o1 an individual acting as a
parent in the absence of a parent ora
guardian.

{Authonty: 20 U.S.C. 1232}

“Party” means an individual, agency:.
institution. or organization.

{Authonty: 20 U.S.C. 1232g(b)(4)(A))

“Personally identifiable information”
includes. but is not limited to—

(a) The student's name;

{b) The name of the student's parent
or other family member:

(c) The address of the student or
student's family:

(d) A personal identifier. such as the
student’s social secunty number or
student number:

(e) A list of personal characteristics
that would make !he student's identity
easily traceable: or

(f) Other information that would make
the student’s identity easily traceable

(Authority. 20 U.S C. 1232g)

“Record” means any information
recorded in any way. including, but not
limted to. handwriting, print. tape. film,
microfilm. and microfiche.

(Authonty- 20 U.S.C 1232g)

“Secretary” means the Secretary of
the U.S. Department of Education or an
official or employee of the Department
of Education acting for the Secretary
under & delegation of authority.
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(Authonty: 20 U.S.C. 1232g)

»Student”, except as otherwise
specifically provided in this part, means
any individuai who is or has been in
attendance at an educational agency or
institution and regarding whom the
agency or institution maintains
education records.

(Authonty: 20 U.S.C. 1232g{s)(6))

§29.4 What are the rights of parents?
An educational agency or institution
ghall give full rights under the Actto
either parent, unless the ap2ncy or
institution has been previded with
evidence that there is a court order.
State 8tatute, or legalty binding
document relating to such matters as
divorce, separation, or custody that
specifically revokes these rights.

(Authority: 20 U.S.C. 12328}

$95.5 What are the rights of eligible
stodents?

(a) When a student becames an
eligible student, the rights accorded to,
and consent required of, parents under
this part transfer from the parents to the
student.

(b) The 2 ct and this part de not
prevent educational agencies or
institutions from giving ttudents rights
in addition to those given to parents.

(c) If an individual is or has been in
attendance at one component of an
educational agency or institution. that
attendance does not give the individual
rights as & student in other components
of the agency or institution to which the
individual has applied for admission,
but has never been in attendance.

(Authornity: 20 U.S.C. 1232g(d})

§$99.6 What Information must an
educt. ional agency's or institution’s policy
contain?

(a) Each educational agency or
institution shall adopt a policy regarding
ho'w the agency or institution meets the
requirements of the Act and of this part.
The policy must include—

(1) How the agency or institution
informs parents and students of their
nights. in accord with § 89.7:

(2) How a parent or eligible student
may inspect and review education
records under § 99.10, including at
least—

(i) The procedure the parent or eligible
student must follow to inspect and
review the records:

(ii) With an understanding that it may
not deny access to education records. a
description of the circumstances in
which the agency or ir stitution beheves
it has a legitimate cause to deny a
request for a copy of those records;

ERIC
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(tii) A schedule of fees (if any} to be
charged for copies: a0l

(iv) A list of the #5 pes and locations of
education records maintained by the
agency or institution, and the titles and
addresses of the officials responsible for
the records;

(3) A statement that persanally
identifiable information will notbe
released from an education record
without the prior written consent of the
parent or eligible student, except under
one or more of the conditions described
in § 3931

(4) A statement indicating whether the
educational agency or institution has a
policy of disclosing personally
identifiable information under
§ 99.1(e}(1), and . if 50, & specification of
the criteria for determiming which
parties are school officials and what the
agency of institution considers to bea
legitimate educational interest;

{5) A statement that a record of
disclosures will be maiintained as
required by § 99.32, and that a parent or
eligible student may inspect and review
that record:

(6) A specification of the types of
personally identifiable information the
agency or institution has designated a8
directory information under § 97.37; and

{7) A statement that the agency or
institution permits a parent or eligible
student to request correction of the
student's education records under
§ 99.20, to obtain a hearing under
§ 99.21(a), and to add a statement to the
record under § 99.21(b)(2).

(b) The educational agency or
insttution shall state the policy in
writing and make a copy of it available
on request to a parent or 2ligible
student.

(Authority. 20 U.S.C. 1232g{e) and (f))

(Approved by the Office of Management and
Budget under control number 1880-0508}

§99.7 What must an educational agency
or Institution Include In its manual
notification?

(a) Each educational agency or
institution shall annually notify parents
of students currently in attendance. and
eligible students currently in attendance,
at the agency or nstituton of their
rights uncer the Act and this part. The
notice must include 8 statement that the
parent or eligible student has a right
to—

(1) Inspect and review the student’s
educauon records:

{2) Request the amendment of the
student's education records to ensure
that they are not inaccurate, misleading,
or otherwise in violation of the student’s
privacy or other rights:

(3) Consent to disclosures of
personally identifiable information

e
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contained in the student's education
records, except to the extent that the
Act and the regulations in this part
authorize disclosure without consent:

(4) File with the U.S. Department of
Education a complaint under § 99.64
concerning alleged failures by the
agency or institution to comply -with the
requirements of the act and this part
and

{5) Obtain a copy of the policy
adopted under § 996.

(b) The notice provided under
paragraph {a) of this section must also
indicate the places where copies of the
policy adopted under § 99.6 are {ocated.

{c) An educational agency or
institution may provide this notice by
any means that are reasonably likely to
inform the parents and eligible students
of their rights.

{d) An agency or institution of
elementary or secondary education shall
effectively notify parents of students
who have a primary or home language
other than English.

(Authority: 20 US.C. 1232g(e)}

{Approved by the Office of Management and
Budget under control number 1880-0508)

Subpart B—~What are the Rights of
tnspection and Review of Education
Records?

§93.10 What rights sxist for a parent or
eligibie student to inspect and review
education records?

(a) Except as limited under § 99.12,
each educational agency or institution
shall permit a parent or eligible studeat
to inspect and review the education
records of the student.

(b) The educational agency or
institution shall comply with a request
for access to records within a
reasonable peniod of time. but in no case
more than 45 days after it has received
the request.

(c) The educational agency or
institution shall respond to ressonable
requests for explanations and
interpretations of the records.

(d) The educational agency or
institution shall give the parent or
eligible student a copy of the recorgs if
failure to do so would effectively
prevent the parent or student from
exercising the right to inspect and
review the records.

(e) The educational agency or
institution shall not destroy any
education records if there is an
outstanding request to inspect and
review the records under this section.

(f) While an education agency or
institution 1s not required to give an
eligible student access to treatment
records under paragraph (b)(4) of the

199
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definition of “Education records" in
§ 99.3. the student may have those
records reviewed by a physician or
other appropriate professional of the
student's choice.

(Authority: 20 U.S.C. 1232g(s)(1)(A))

§99.11 May an educational agency or
institution charge a fee for copies of
education records?

{a) Unless the imposition of a fee
effectively prevents a parent or eligible
student from exercising the right to
inspect and review the student's
education records, an educational
agency or institution may charge a fee
for a copy of an education record which
is made for the parent or eligible
student.

{b) An educational agency or
institution may not charge a fee to
search for or to retrieve the education
records of a student.

{Authonty: 20 U.SC 12328(&)(1))

§99.12 What imitations exist on the right
toinspect and review records?

(a) If the education records ci a
student contain information on more
than one student. the parent or eligible
student may inspect. review. or be
informed of only the specific information
about that student.

(b) A postsecondary institution rioes
not have ta permit a student to inspect
and review education records that ure—

(1} Financial records. including any
information those records contain, of hig
or her parents:

(2) Confidential letters and
confidental statements of
recommendation placed in the education
records of the student before January 1.
1975, as long as the statements are uged
only for the purposes for which they
were specifically intended: and

(3) Confidential letters and
confidential statements of
recommendation placed in the student's
education records after January 1, 1975,
l —

(1) The stedent has waived s or her
night to nspeci and review those Jetiers
and statements. and

(1} Those letters and statements are
related to the student’s—

(A} Adrussion to an educational
msti'ation,

{B; Apphication for employment. or

(C) Recept of an honor or honorary
recogmition.

(c){1) A waiver under paragraph
(b)3)1) of this section s vahd only if—

(i) The educational agency or
nstitution does not require the waiver
as a condition for admission to or
receipt of a service or benefit from the
agency or institution; and
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(ii) The waiver is made in writing and
signed by the student, regardless of age.

{2) If a student has waived his or her
rights under paragraph (b)(3)(i) of this
section. the educational institution
shall—

{i) Give the student, on request, the
names of the individuals who provided
the letters and statements of
recommendation; and

(ii) Use the letters and statements of
recommendation only for the purpose
for which they were intended.

(3){i) A waiver under paragraph
(b){3)(i) of this section may be revoked
with respect to any actions occurring
after the revocation.

(ii) A revocation under paragraph
(c){3)(i) of this section must be in
writing.

{Authority. 20 U.S.C. 1232g(a}{1) {A) and (B))

Subpart C—What are the Procedures
for Amending Education Records?

§99.20 How can a parent or eligible
student request amendment of the
student’s education records?

(a) ) a parent or eligible student
believes the education records relating
to the swudent contain information that
is inaccurate. misleading. or in violation
of the student's rights of privacy or other
nights, he or she may ask the
education:al agency or institution to
amend the record.

{b) The education agency or
institution shall decide whether to
amend the record as requested within a
reasonable time after the agency or
institution receives the request.

{c) if the educational agency or
institution decides not to amend the
record as requested, ;i shall inform the
parent or eligible student of its decision
and of his or her right to a hearing under
§ 99.21.

{Authority' 20U S C 1232g(8)(2))

§99.21 Under what conditions does »
parent or eligible student have the right to
2 hearing?

(a) An educational agency or
stitution shall give a parent or ehgible
student. on request, an opportunity for a
hearing to challenge the content of the
student’s education records on the
grounds that the information contained
i the education records 18 inacurate.
misleading. or 1n violation of the yrivacy
or other nights of the student.

(b){1) 1i. as a result of the hearing. the
educational agency or institution
decides tnat the information 15
wnaccuraie. misleading. or otherwise 1n
violation of the privacy or other rights of
the student. it shali—

(i) Amend the record accordingly: and
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(ii) Inform the parent or eligible
student of the amendment in writing,

(2) If, as & result of the hearing, the
educational agency or institution
decides that the information in the
education record is not inaccurate,
misleading, or otherwise in violation of
the privacy or other rignts of the student.
it shall inform the parent or eligible
student of the right to place a statement
in the record commenting on the
contested information in the record or
stating why he or she disagrees with the
decision of the agency or institution, or
both.

{c) If an educational agency or
institution places a statement in the
education records of a student under
paragraph (b)(2) of this section, the
agency or institution shall—~

(1) Maintain the statement with the
contested part of the record for as long
as the record is maintained; and

{2) Disclose the statement whenever it
discloses the portion of the record to
which the statement relates.

{Authority: 20 U.S.C. 1232g(a)(2))

§99.22 v/hat minimum requirements ex:st
tor the conduct of a hearing?

The hearing required by § 99.21 mus!
meet. at a minimum, the following
requirements:

(a) The educational agency or
institution shall hold the hearing within
a reasonable time after it has received
the request for the hearing from the
parent or ehigible student.

{b) The educational agency or
institution shall give the parent or
ehigible student notice of the date. time.
and place. reasonably 1n advance of the
hearing.

{c) The hearing may be conducted by
any individual. including an official of
the educational agency or nstitution.
who does not have a direct interest in
the outcome of the hearing.

{d) The educational agency or
institution shall give the parent or
eligible student a full and fa:r
opportunity to present evidence releszn
to the 1ssues raised under § 99.21. The
parent or eligible student may. at their
own expense. be assisted or represen‘ed
by one or more individuals of his or he:
own choice. including &an attorney.

(e) The educational agency or
institution shall muke 1ts decision in
wniting within a reasonable period of
time after the hearing.

(f) The decision must be based sciely
on the evidence presented at the
hearing. and must include a summary of
the avidence and the reasons for the
decision.

(Authonity 20 U.5.C. 1232g(8)(2))
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Subpart D—May an Educational
Agency or Institution Disclose
personally identifiable Information
From Education Records?

§ 99.30 Under what conditions must an
educationai agency or institution obtain
peior consent to disciose information?

{a) Except as provided in § 99.31. an
educational agency or institution shall
obtain a signed and dated written
consent of a parent or an eligible
student before it discloses pesonally
identifiable information from the
student’s education records.

(b) The written consent must—

{1) Specify the records that may be
disclosed:

(2) State the purpose of the disclosure;

and

{3) Identify the party or class of
parties to whom the disclosure may be
made.

{c) When a disclosure is made under
paragraph (a) of this section—

{1) If a parent or eligible student so
requests. the educational agency or
institution shall provide him or her with
a copy of the records disclosed: and

{2) If the parent of a student who is
not an eligible student so requests. the
agency cr institution shall provided the
student with a copy of the records
disclosed.

(Authonty: 20 U.S.C. 1232g (b)(1) and
(bli2)(A))

§99.31 Under what conditions is pnor
consent not required to disclose
information?

{a) An educational agency or
institution may disclose personally
identifiable informaton from an
education record of a student without
the consent required by § 99.30 if the
disclosure meets one or more of the
following conditions:

{1) The disclosnre is to other school
officials. including teachers. within the
agency or institution whom the agency
ornstitution has determined to have
lepitimate educational interests.

{2) The disclosure is. subject to the
requirements of § 99.34. to officials of
another school. school system. or
institution of posisecondary education
where the student seeks or intends te
enroll.

{3} The disclosure is. subject to the
requirements of § 99.35. to authourize
representatives of--

{i) The Comptroller General of the
United States:

(ii) The Secretary: or

{iii) State and local educational
authonties.

{4){i) The disclosure is in connect:on
with financial aid for which the student
has apphed or which the student has

Q

received. if the information is necessary
for such purposes as to—

{A) Detezmine eligibility for the aid;

{B) Determine the amount of the aid:

(C) Determine the conditions for the
aid: or

(D) Enforce the terms and conditions
ot the aid.

(ii) As used in paragraph (a)(4)(i) of
this section. "financial aid” means a
payment of funds provided to an
individual (or a payment in kind of
tangible or intangible property to the
indi*idual) that is conditioned on the
irdividual’s attendance at an
educational agency or institution.

{Authonty: 20 U.S C. 12323(b)(1)(D})

(5)(i) The disclosure is to State and
local officials or authorities, if a State
statute adopted before November 19.
1974. specifically requires disclosures to
those officials and authorities.

(ii) Paragraph (a)(5)(i) of this section
does not prevent a State from further
limiting the number or type or State or
local officials to whom disclosures may
be made under that paragraph.

(6){i) The disclosure is to
organizations conducting studies for. or
on behalf of. educational agencies or
institutions to—

{A) Develop. validate. or administer
predictive tests;

(B) Admunister student aid programs:
or

{C) Improve instruction.

(ii) The agency or institution may
disclose information under paragraph
{a){6){i) of this section only if—

(A} The study is conducted in a
manner that does not permat personal
identification of parents and students by
individuals other than representatives of
the organization: and

{B) The information is destroyed when
no longer needed for the purposes for
which the study was conducted.

(iii) For the purposes of paragraph
(a){8) of this section. the term
“organization” includes. but is not
limited to. Federal. State. and local
agencies. and independent
organizations.

(7) The disclosure is to accrediting
organizations to carry out their
accrediting functions.

(8) The disclosure is to parents of a
dependent 3tudent. as defined in section
152 of th2 Internal Revenue Code of
1954

{9)(i) ‘The disclosure js to comply with
a judicial order or lawfully issued
subpoena.

{ii) The educational agency or
institution mav disclose information
under paragraph (a)(9)(1) of this section
only if the agency or institution makes a
reasonable effort to notify the parent or

157

eligible student of the order or subpoena
in advance of compliance.

(10) The aisclosure 18 in connection
with & health or safety emergency.
under the conditions described in
§ 99.36.

(11) The disclosure 1s information the
educational agency or institution has
designated as “directory information™
under the conditions described in
§ 99.37.

(12) The disclosure 18 to the parent of
a student who is not an ehgible student
or to the student.

(b) This section does not forbid or
require an educational agency or
institution to disclose personally
identifiable information from the
education records of a student to any
parties under paragraphs (a) (1) through
(11) of this section.

(Authority: 20 U.S.C. 1232g (a)(S)(A). (b)(1)
and (b)(2Y(B})

§99.32 What recordkeeping requirements
exist concerning requests and discliosures?

(a){1) An educational agency or
institution shall maintain a record of
each request for access to and each
disclosure of personally identifiable
information from the education records
of ~ach student.

{2) The agency or institution shail
maintain the record with the education
records of the student as long as the
records ¢ re maintained.

(3) For each request or disclosure the
record must include—

(i) The parties who have requested or
received personally identifiable
information from the education records:
and

(ii) The legitimate interests the parties
had in requesting or obtaining the
information.

(b) if an educational agency or
institution discloses personally
identifiable information from an
education record with the understanding
authorized under § 93.33(b). the record
of the disciosure required under this
section must include—

{1) The names of the additional
parties to which the receiving party may
disclose the information on bzhalf of the
educational agency or institution; end

(2) The legitimate interesis under
§ 99.31 which each of the additional
parties has in requesting or obtaining
P2 information,

{c) The iollowing parties may inspect
the record relating to each student:

(1} The parent or eligible student.

{2) The schoo! official or his or her
assistants who are responsible for the
custody of the records.

{3) Those parties authorized in
§ 99.31(a) (1) and (3) for the purposes of
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suditing t:e recordkeeping procedures
of the educational agency or institution.

{d) Peragarph (a) of this aection does’
not apply if the request was from, or the
disclosure was to—~

(1) The parent or eligible studezt;

{2) A school official under
§ 99.31(a)(1);

(3) A party with written consent from
the parent or eligible student: or

{4) A party seeking directory
information.
(Authority: 20 US.C. 1232g(b)(s){A))
(Approved by the Office of-Manvgement gnd
Budget ander control qumber 1880-0508)

§99.33  What limitations apply to the
redisciosure of information?

{a){1) An educational agency or
institution may disclose personally
identifiable information from an
education record only on the condition
that the party to whom the information
is disclosed will not disclose the
information o any other party without
the prior consent of the paren or
eligible student.

(2} The officers. employees. and
agents of a party that receives
information under paragraph (a)(1) of
this section may use the information. but
only for the purposes for which the
disclosure was made.

{b) Paragraph (a) of this section does
not prevent an educational agency or
institution from disclosing personally
identifiable information with the
understanding that the party receiving
the information may make further
disclosures of the information on behalf
of the educational agency or institution
if—

{1) The disclosures meet the
requirements of § 99.31: and

(2) The educational agency or
institution has comphed with the
rzquirements of § 99.32(b).

(c) Paragraph {a) of this section cces
not appiy to disclosures of directory
information under § 99.31(a)(11) or to
disclosuras to a parent or studen! under
§ 99.31(al{12).

{1) Except for disclosures under
§ 99.3134} (13} and (12). an educaticnal
agency or institution shall inform a
party to whom disclosure is made of the
requirements of this section

(Authority: 20 1.8.C 1232g(b)(4)(B))

§99.34  What conditions apply to
disclosure of information to ottier
educational agencies or institutions?

{a} An educational agency or
institution that discloses an education
record under § 99.31(a)(2) shall—

(1) Make a reasonable attempt 10
notify the parent or eligible student at
the last known address of the parent or
eligible etudent. unless—

{i) Tae disclosure is initiated by the
parent or eligible student; or

{ii) The policy of the agency or
institution under § 99.6 includes & notice
that the agency or institution forwards
education records to other agencies or
institutions that have requested the
records and in which the student seeks
or intends to enroll;

(2) Give the parent or eligible student,
upon request. a copy of the record that
was disclosed; and

(3} Give the parent or eligible student,
upon request, an opportunity for a
hearing under Subpart C.

{b) An educational agency or
institution may disclose an education
record of a student in attendance to
another educational agency or
institution if—

{1) The student is enrolled in or
receives services from the other agency
or institution; and

{2) The disclosure meets the
requirements of paragraph (a) of this
section.

(Authority: 20 U.S.C. 1232g(b)(1)(B))

§99.35 What conditions apply to
disclosure of information for Federal or
State program purposes?

(a) The officials listed in § 99.31(a){3)
may have access to education records in
connection with an audit or evaluation
of Federal or State supported education
programs. or for the enforcement of or
complianice with Federal le zal
require:nents which relate 10 those
programs.

(b) Information that 15 collected under
paragraph (a) of this section must—

(1) Be protected in a manner that does
not permit personal identification of
individuals by anyone except the
officials referred to in paragraph {a) of
this section: and

(2) Be destroyed when no longer
needed for the purposes hsted in
paragraph {a} of this section.

(c) Paragraph (b) of this section does
not apply if—

(1) The parent or eligible student has
given written consent for the disclosure
under § 99.30: or

(2) The collection of personally
identifiable information is specifically
authonzed by Federa! law.

{Authority: 20 U.S.C. 1232(b}(3))

§99.36 What conditions apoiy to
disciosure of intormation in heaith snd
safety emergencies?

(3) An educational agency or
institution may disclose personally
identifiable information from en
education record to appropriate parties
in connection with an emergency if
knowledge of the information is
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necessary to protect the heslth of safety
or the student or other individuals.

(b) Paragraph {a) of this section shall
be strictly construed.

(Authority: 20 US.C. 1232g(b)(1)(1))

§99.37 What conditions apply to
disclosing directory information?

{a) An educational agency or
institution may disclose directory
information if it has given public notice
to parents of students in attendance and
eligible students in attendance at the
agency or institution of—

{1) The types of personally
identifiable iaformation that the agency
or institution has designated as
directory information;

(2) A parent's or eligible student's
right to refuse to let the agency or
institution designate any or all of those
types of information about the stadent
as directory information; and

{3) The period of time witiin which a
parent or eligible student bas to notify
the agency or institution in writing that
he or she does not wunt ary or all of
those types of informaction sbout the
student designated 24 direvtory
information.

(b) An educational agency or
institution may disclose directory
information about former students
without meetirg the conditions in
paragraph {a) of this sec.ion.

(Authority: 20 U.5.C. 1232g(s)(5) (A) and (B))

Subpart E--What are the Enforcement
Procedures?

§99.60 What functions has the Secretary
deiegatei to the Office and to the
Education Appeal Bosrd?

(a) For the purposes of this subpart.
"Office” means the Family Policy and
Regulations Office. U.S. Department of
Education.

(b} The Secretary designates the
Office to—-

(1) Investigate, process. and review
complaints and violations under the Act
and this part: and

(%) Provide technical assistance to
ensure compliance with the Act and this
part.

{c} The Secretary designates the
Education Appeal Board to act as the
Review Board required under the Act.

{Authority: 20 U.S.C. 1232 (f) and (g). 1234}

§¢9.61 What responsib¥ity does an
ecucations! agency or institution have
conceming conflict with State or local
inwvs?

If an educational agency or institution
determines that it cannot comply with
the Act or this part due to a conflict with
State or local law. it shall notify the
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Office within 45 days. giving the text
and citation of the conflicting law.

{Authority: 20 U.S.C. 1232g(1})

§99.62 What inlormation must an
educational agency or institution submit to
the Office?

The Office may require an educational
agency or institution to submit reports
containing information necessary to
resolve complaints under the Act and
the regulations in this part.

(Authority: 20 U.S.C. 1232g {f) and (g}

§99.63 Where are complaints filed?

A person may file a written complaint
with the Office regarding an alleged
violation under the Act and this part.
The Office's address is: Family Policy
and Regulations Office, U.S. Department
of Education, Washington, DC 20202.

{Authority: 20 U.S.C. 1232(g))

§99.64 Whatls the complaint procedure?

{a) A complaint filed under § 99.63
must contain specific allegations of fact
giving reasonable cause to believe that a
violation of the Act or this part has
occurred.

(b) The Office investigates each
timely complaint to determine whether
the educational agency or institution has
failed to comply with the provisions of
the Act or this part.

(Authority: 26 U.S.C. 1232g(f))

§99.65 Whatis the content of the notice
of compiaint issued by the Otfice?

{a) If the Office receives a complaint.
it notifies the complainant and the
educational agency or institution against
which the violation has beep alleged. in
writing. thai the complaint has been
received.

) The notice to the agency or
institution under paragraph (a) of this
section—

(1) Includes the substance of the
alleged violation: and

(2) Informs the agency or in~utution
that the Office will investig  .he
complaint and that the educ . 'nal
agency or institution may subuilt a
written response to the complaint.

(Authonty: 20 U.S.C. 12328(g))

§99.65 What 2re the responsibilities o!
the Office In the enforcement process?

(a) The Office reviews the complaint
and response and may permit the
parties to submt further written or oral
arguments or information.

{b) Following its investigation. the
Office provides to the complainant and
the educational agency or 1nstitution
written notice of its findings and the
basis for its findings.

(c) If the Office finds that the
educational agency or instiution has not

complied with the Act or this part, the
notice under naragraph (b) of this
section—

(1) Includes a statenent of the specific
steps that the agency or institution must
take to comply; and

(2) Provides a reasonable period of
time, given all of the circumstances of
the case, during winch the educational
agency or institution may comply
voluntarily.

(Authority: 20 U.S.C. 1232g(f})

§99.67 How does the Secretary enforce
decisions?

{a! If the eductional agency or
institution does not ¢amply during the
period of time set under § 99.68(c), the
Secretary may take an action authorized
under 34 CFR Part 78, including—

(1) Issuing a notice of intent to
terminate funds under 34 CFR 78.21;

{2) Issuing a notice to withhold funds
under 34 CFR 78.21. 200.94(b) or
298.45(b), depending upon the applicable
program under which the notice is
issued; or

(3) Issuing a notice to cease and desist
under 34 CFR 78.31, 200.94(c) or
298.45:c), depending upon the program
under which the noticc is issued.

(b) If, after an investigation under
§ 99.66. the Secretary finds that an
educational agency or institution has
complied voluntarily with the Act or this
part, the Secretary provides the
complianant and the agency or
institution written notice of the decision
and the basis for the decision.

(Note. 34 CFR Part 78 contans the
regutations of the Education Appeal Board)

(Authonity: 20 US.C. 1232ig))

Note: The following appendix wili not
appear in the Code of Federal Regulations.

Appendix—Analysis of Comments and
Changes

The following is an analysis of
comments and changes 1n the
reguiauons since publication of the
NPRM. Substantive issues are discussed
under the section of the regulations to
which they pertain. Technical and other
minor changes are not addressed.

Two issues were raised that canno! be
addressed under any specific section of
the regulations. In one case cominenters
raised the issue in the context of
different sections of the regulatons: in
the other case the issues concerned a
section that was removed from the
regulations. The followingis a
discussion of those two 1ssues:

* Release of records from another
agency or institution.

Comment: Several commenters
believed an agency or institution should
not be required to provide a student a
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copy cf & transcript or other records
from another agency or institution
unless the originating agency or
insitution is no longer in existence.
Othet'commenters believed language
should be included that would permit an
educational agency or institution to
decline & request for disclosure of a
student's transcript or other records
from arother agency or institution,
unless the originating agency or
institution is no longer in existence.

Discussion: The records in question
fall within the definition of education
records in that they are directly related
to a student and are maintained by an
educational agency or institution. An
agency or institutioa is required to
provide a parent or an eligible student
access to all records, including those
transcripts and records it did not
originate but that it maintaine. This
requirement is set forth in the section
entitled. *What rights exist for a parent
or eligible student to inspect and review
education records?” The FERPA does
not forbid or require an agency or
institution to disclose records to a third
party. nor would it p>event an agency or
institution from establishing a policy of
not disclosing to third parties records
that had originated at another agency or
instituion,

Change: None,

* Waiver of Rights.

Comment: One commenter expressed
concern about the removal of the secticn
which set forth the conditions under
which a parent or a student could waive
any or all of his or her rights under the
Act. While not endorsing nonstatutory
waivers, the commenter believed that if
nonstatutory waivers will continue to be
recognized, the conditions governing
those waivers are necessary in order to
protect against any possible abuse. A
second commenter supported the
deletion of the general waiver provision.
stating that there is no authority for
waivers beyond the very narrow ones
set forth 1n the statute.

Discussion: There was no statutory
requirement for the waiver provision
that was included in the regulations or
the condition. under which nonstatutory
waivers could be permitted. Therefore.
the section was removed. However, in
removing it, the Secretary does not
intend to preclude educational agencies
and 1nstitutions from establishing
policies and conditions under which
parents or students wouid be allowe] to
execute nonstatutory waivers.

Change: None.

The Secretary's discussion of the
other comments received on the NPRM
follows:
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Section 9.1 To which educational
agencies or institutians do these
regulations apply?

Comment: O'ne commenter questioned
the specific legislative authority
exempting programs from this part and
the effect of exempting the programs.

Discussion: The statute appears in
Part C of the General Education
Prowvisions Act (GEPA). Prior to the
estabhshment of the Departmen®, Part C
apphed only to programs administerec
by the Commissioner of Education. The
Commissioner had no autharity over
programs administered by the Assistant
Secretary of Education end the Director
of the National Institute of Education.
For programs that were transferred to
the Department under the Department of
Educetion Organization Act (DEOA), the
provisions of Part C continued to apply
only to those programs administered by
the Commissioner on the day preceding
the effective date of the DEOA. Thus,
FERPA does not apply to former
National Institute of Education programs
and the former National Center for
Educationa! Statistics. Rehabilitation
Services, National Institute of Disability
and Rehabilitation Research, College
Housing, and the Transition Program for
Refugee Children,

Change- None.

Section 99.3 What definitions apply to
these repulations?

Definition of "Directory Information”.

Comment: Several commenters
ob.zcted to the standard pruposed 1n the
defimtion of “directory information."
stating there is no authonity to broaden
the term to include other information
bevond that identified by Congress
Others stated that what may be
considered an invasion of pnvacy by
one person may no! be s0 considered by
another, which could result in
mnconsistency.

In contrast. an equal number of
commenters stated that the standard is
“most helpful.” a “notable
improvement” and “should be
incorporated 1n the regulations.” Qne
commenter asked that dishnguished
academic performance or public service
be included.

One commentier asked how the
standard was developed Ctheis seemed
to believe the standard would replace
the items that have been designated by
statute.

Discussion: The statute states that
* *direc’ory informatior, relaling to a
student includes the following:  * *~
and then hsts i‘ems which may be
considered directory information. The
Department had interpreted the word
"includes” to mean the list was not
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prescriptive. To clarify that
interpretation, the phrase "* * * and
other similar information" was added to
the definition in the regulations
published in 1976.

The Secretary, in revising the
regulations, decided it would be
preferable to estatlish a standard for
interpreting the scope of the legislation.
The standard, together with the list of
items, should provide sufficient
guidance for educational agencies and
insututions. The standard would permit
an agency or institution to mention
distinguished academic performance or
public service as long as it had
designated that information as directory
information and the parent or student
had not objected to such & disclosure.

Change: None.

Section 99.3 Definition of "Education
Records".

Comment: A commenter believed the
regulations are unclear on whether the
definition of education records iucludes
or excludes records relating to an
individual in attendance at an
educational agency or institution who is
also employed as a result of his or her
status as a "student.”

Discussion: All records relating to a
student who is also an employee of an
educational agency or institution are
included in the deftaition of education
records if the student’s employment is
contingent on the fact that he or she is a
student. For example, all records,
including employment records, of a
student enrolled in a work-study
program are education records: hkewise,
all records of a student who. because he
or she is a student, 15 employed by the
educational agency or institution to
serve as a teaching assistant. lecturer. or
in some other capacity, are education
records. Excluded from the definition of
education records are the employment
record. of an employee—including, for
example, a teaching assistant or
lecturer—whose emplovment did not
result from and does not depend on the
fact that he or she may also be a student
at the agency orinstitution. provided
that these eniplovment records are made
and maintained in the normal course of
business. relate exclusively to the
indwvidual in that individual's capacity
as an employee. and are not available
for use for eny other purpose.

Change: The defimtion has been
rewntten for clarity.

Comment: One commenter believed
that personally identifieble information
relating to events or matters that
tvanspire after the student is no longer in
attendance should be covered by the
defimtion of education records. The
commenter was concerned that the

Q)

exclusion of this information from the
definition is without statutory authority,
that it would allow an educational
agency or institution to collect negative
allegations or information on a former
student. and that the parent or student
would have no protection against
release of the information to third
parties.

Discussion: The exclusion is intended
to allow educational agencies and
inatitutions and their alumni
organizations to perform their
traditional functions of fund-raising and
publishing information concerning the
accomplishments of alumni. Most. if not
all, alumni organizations perform these
functions in contact with the former
students. Since the collection and use of
negative information about alumni is not
an accepted or usual practice of
educatior.al agencies or institutions, the
Secretary has decided that any
expectation of abuse is minimal and
would be insufficient to justify imposing
an additional regulatory burden.

Change: None.

Section 99.3 Definition of “Parent”.

Comment: One commenter believed
the definition of “parent" should
specifically state that a school district
must provide rights to both natural
parents, custodial and noncustodial.
Another commenter believed that the
new section “What are the rights r,f
parents?” should specifically stwce that
“noncustodial” parents are included in
the Act's coverage. The con.menters
believed the proposed additions would
further clarify the nights of noncustodial
pereats.

Discussion: In revising the regu.atiuns.
the Secretsry recognized the need io
clarify the rights of custodial and
noncustodial parents. Therefore. the
new sectich was added to state
specifically that the agency or institution
shall give full nghts under the law to
either parent unless the agency or
institution has be»n provided with
evidence that th:re 1s a court order,
State statue. or legaliy binding
document relating to sych matters as
divorce. separation. or custody. that
specifically revokes these nghts. The
Secretary believes this new szction
provides sufficient clarification and that
the definition of “parent” should “ema:n
as it appeared 1n the proposed
regulations.

Change: None.

Section 99.3 Definition of “Student".

Comment: One commenter stated that
the inclusion of “former student” in the
defimition of "student” improves the
def.nition. Two other commenters
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appeared to believe that the purpose of
the revision was to extend the law’s
coverage to include former students.

Discussion: Former students are
covered under the statute’s definition of
student and have been entitled to the
same nghts as students in attendance
since the law's passage. The intent of
the revision is to make this clear in the
definition section of the regulations.
Those specific provisions of the
regulations where rights are hmited to
current students are clearly stated in the
revised regulations. See § 99.7 regarding
annual notification, § 99.34 regarding
disclosure to other educational agencies
and institutions and § 99.37 regarding
directory information.

Change: None,

Section 99.5 What are the rights of
eligible students?

Comment: Two commenters believed
tie: paragraph that was removed from
this section, which is entitled "Student
Righ!s™ in the current regulations.
:heuld be reinserted. The paragraph
stated tiat the rights of an ehigible
student are not affected by a provision
in the regulations that allows an agency
or institution to disclose information to
the parents of such a student without
the student's written consent. One of
these commenters believed the
reference should be reinserted 1n order
to make clear the fact that the student’s
nght to have access to his or her
education records is not affected by the
student’s status as a dependent. The
other commenter believed the removal
of the reference may rezult in increased
pressure on institutions to grant a
parent's request for access without
formally establishing that the siudent 18
in fact a dependent as defined 1n section
152 ¢f the Internal Revenue Code

Discussion: This section of the
regulations clesrly states that when a
student become's an eligible student, all
of the FERPA rights transfer from the
parents to the student. The secticn of
the regulations entitled "Under what
conditions is prior consent not required
to disclose information?” provides that
an agency or institution may disclose
infoimation to the parents of a
dependent student without the student’s
consent; the provision does not require
the school to do so. The paragraph that
is being removed was not intended to
have any effect on an agency’s or
institution's decision un whether to
grant the parent’s request for
information. Nor was it intended to
affect an agency's or institution’s
policies 1n establishing that a student is
a dependent as defined 1n section 152 of
the Internal Revenue Code

Change: None.

Comment: Three commenters believed
educational agenices and institutions
should be required to allow the parents
of dependent students to inspect and
review the educatior records of the
student. Another commenter believed
that even: allowing educational agencies
and insdtutions to afford the parents the
opporiunity to have access undermined
the intent of the law by removing the
student's right to have control over the
disclosure. This commenter believed
that specific procedures for release of
information to parents in specific
circumstances were needed.

Discussion: The statute clearly
provides that the parents’ rights
afforded by the law transfer to the
student when the student reaches age 18
or is attending an institution of
postsecondary education. The statute
also clearly provides that an educational
agency may discloge the education
records of a depzndent student to the
parents of the student without the
student's consent. The Secretary has no
authonity to change these statutory
provisions. He finds nothing in the
statute to indicate that Congress
intended the Department to develop
procedures such as the one commenter
suggested and believes that to do so
would impose an unnecessary
regulatory burden.

Change: None.

Comment: A commenter believed the
regulaticns should clarify the status of
handicapped students over the age of 18
whose hardicapping condition is such
as to affect their ability to understand
and/or exercise their rights under the
Act.

Discussion: The Secretary has
carefully considered this question in
light of the fact that at age 18 the nghws
transfer ‘rom the parent to the student.
He has decided that a student who is so
severely handicapped as to prevent the
student from exercising his or her rights
under the Act would in most cases be
under the legal care or guardianship of
another person or entity. In the absence
of a court's order of guardianship, the
Secretary believes it would be
reasonable to presume that the parents
of such a student are the persons who
~re in the best position to act on behalf
of the student. Therefore. the Secretary
has decided that no specific provisioniin
the regulations is necessary.

Change: None.

Comment: One commenter was
concerned about the statement in the
proposed regulations that provides that
an individual does not have rights in
components of an “agency or institution
at which the individual has never been
1n attendance.” The commenter
questioned whether a student who 's

enrolied in one component of a
university ard takes one course in
another component is considered to be a
student in attendance at. and with rights
in, both components. The commeiter
believed the provision could resull in .ne
disciosure of records by a component of
the institution in which the student has
rever been in attendance.

Discusston: In revising the regulations,
two significant phrases were
unintentionally omitted from the
statement. The statement should have
read, "If an individual is or has been in
attendance at one component of an
educatinnal agency or institution, that
attendance does not give the individual
rights as & student in other components
of the agency or institution to which the
individual has applied for admission but
has never been in attendance.”
Concerning the commenter's specific
question, if an individual applied for but
was not admitted to & component. the
individual would have no rights with
regard to his or her application for
admission to that component. This result
is consistent with extensive legislative
history on the subject. However, if an
individual took a course in the
component to which he or she had been
denied admission, that individual would
have FERPA rights with respect to that
course, but still would not have rights
witk respect to the denied application
for admission to that ccmponent.

Change: The phrases “is or has been
in attendance at” and "'to which the
individual has applied for admission™
have been added.

Comment: A commenter was
concerned that an 1nstitution might
masinterpret the language in this
provision to mean that a studcnt would
not have rights with respect to records
which happen to be maintained in a
component other than the component in
which the student is enrolled.

Discussion. A student cannot be
denied access ot other rights with
respect to his or her education records.
regardless of location.

Change: None.

Comment: A commenter suggested
that the words “his or her parent” in this
section be changed to “the parents” and
the words "parents of studenis” be
changed to “parents.”

Discussion: In revisiny, the regulations,
the Secretary changed the definition of
“parent” to eliminate the need to refer to
“'the parent ¢  the student” or "his or her
parent"” throughout the regulations. The
need for changing the terminology in
this section was overlooked.

Change: The terminology has been
revised to read “parents.”
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Section 99.6 What information must an
educational agency's or institution's
policy contain?

Comment: One commenter believed
an educational agency or institution
should be required to include in its
policy a statement that grades may not
be appealed.

Discussion: The legislative history of
FERPA indicates that the Act was not
intended to be used to replace
previously established procedures tu
appeal the grade given the student's
performance in a course. However,
given the dizcretion delegated to
educational agencies or institutions in
implementing FERPA. an agency or
institution might choose to permit
parents of students or eligible students
to use FERPA procedures to challenge a
grade. Therefore, the Secretary has
decided that it is not necessary or
appropriate to require educational
agencies and institutions to state in their
policies that a student's grade may not
be appealed.

Change: None.

Comment: Another commenter
expressed agreement with the revisions
made in this section with regard 1o the
written policy each educational agency
or institution must adept. However. the
commenter seerred to beheve that the
regulations required an educational
agency or institution to publich its policy
as part of its annual notification and
that this requirement was being
removed in revising the regulations.

Discussion: The only revisions made
in this sect:on. which was previously
numbered 99.5. were made for the
purpose of clarification. Neither the
current nor the revised reguiations
require that an educational agency or
institution include its policy in the
annual notification Both regulations
require that the annual notification
include a statement of where the policy
may be obtained.

Change: None.

Section §9.7  What mus: an educational
agency or instiiution include in its
annual notification?

Comment: One commenter believed
the intent of the law is that educational
agencies and institutions be required to
“make notification available” to parents
or students rather than o “notify”
parents or students. Therefore. the
commenter suggested that the word
“notifv" in the first paragraph of the
section he replaced by the words "make
notification available.”

Discussion: The statute requires
educaticnal agencies and institutiors to
inform the parents or thz ehgible
students of the ng"its accorded them by
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the Act. In order to inform the parents or
th= eligible students of their rights,
educational agencies and institutions
would be required to notify, not simply
make notification available.

Change: None.

Comment: One commenter pointed out
ihat the revised regulations would
require educational agencies and
institutions to notify parents of students
in attendance "and" eligible students in
attendance whereas the former
regulations required that parents "or"
students be notified.

Discussion: The use of the word "or”
can connote the idea that an educational
agency or institution has an option
either to notify parents of all students—
whether the studente are eligible cr
not—or to notify only eligible students.
Conversely, use of "and" could be
construed to require disclosure to
eligible students and all parents,
whether or not they were the parents of
noneligible students. The word "and" is
used in this section with the
understanding that in the phrase
“parents and eligible students” the word
“parents” means the parents of students
who are not eligible students. Thus, the
requirements in question apply both to
eligible students and to parents of
students who are not eligible students.

Change: None.

Comment: One commenter, writing on
behalf of an institution of higher
education. believed language should be
inserted to relieve notification
requirements with respect to parents
who reside outside the continental
United States. The cuommenter also
believed aguncies and institutions
sheuld not be required to notify parents
of students whu have a primary or home
language other than English if the
student has demonstrated the minimal
command of the English language
required for admission to the institution.

Discussion: The statute requires that
educational agencies or institutions
inform the paren!s or students of their
nghts. It does not. however, require that
the parents or students be notified
individually: a general notification. such
as by publication in a newsletter or
college bulletin, is adequate. The
requirement that an agency or
institution notify parents of students
who have a primary or home language
other than English applies only to
elementary and secondary schools.
Institutions of higher education are not
required to inform parents of rights. just
eligible students.

Change: None.

Comment: One commenter asked for
information on how educational
agencies and stitutions are to notify
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former students of their rights und the
agency's or institution's policies.

Discussion: Both the current
regulations and the revised regulations
provide that notification must be given
only to parents of siudents in
a‘tendance or eligible students in
attendance. The notification of rights
and policy need not be provided to
former students or their parents. In any
case, as noted in the discussion of the
preceding comment, a general
notification by publication ina
newsletter or college hulletin is
adequate to satisfy the statutory and
regulatory requiremants.

Change: None.

Section 99.10 What rights exist for o
parent or eligible student to inspect and
review education records?

Conunent: A commenter believed
there was a need to clarify the
requirement that an educational agency
or institution comply with a request for
access to records within “a reasonable
period of time, but in no case more than
45 days after it has received the
request.” The commenter indicated that
the regulations should emphasize that it
is quite often reasonable to provide
access within a shorter period of time
than the 45-day limit.

Discussion: The Secretary finds that,
in practice. schools often provide access
within a period of time which is
considerably shorter than the 45-day
limit. He has decided that the phrase
"bat in no case more than 45 dayt"”
serves to emphasize that 45 days is the
maximum time allowed for compliance.

Change: None,

Comments: Two commenters were of
the opinion that pareats should be
entitled to obtain copies of the
education records of their children. Both
commenters indicated that having
cupies of the records would provide
piotection against & school's losing or
misplacing records. One of the
commenters believed the provision
would be particularly beneficial for
families who move to a new locatior, 1n
the event the education records sre
misplaced or lost in transit or 1n the
event transfer of the records 1s delayed
The other commenter believed such a
provision would also relieve schools of
the necessity of determining when a
denial of copies would effectively result
1n a denial of access.

Discussion: Both the current and the
revised regulations set forth conditions
which apply to the disclosure of
information to othe: educational
agencies and institutions in which e
student seeks or intends to enroll. One
of the conditions is that an agency or
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institation which trensfers records to
another agency or institution must give
the parent or eligible student, upon
request, a copy of the record that was
disclosed. This is required by statute.

The second case in which an
educationa! agency or institulion must
provide copies is when a parent or
stadent gives a written consent for the
disclosure of information from the
student's education records and
requests a copy of the records disclosed.
This is also a s*atutory requirement.

The cuirent and the revised
regulzaons also require an educational
agency or institution to provide copies
of education records if a failure to do so
would effectively result in a denial of
access. and to include in their written
policy a description of the
circumstances in which the agency or
institution believes it has a legitimate
cause to deny a request for a copy of
education records. These requirement.,
while not specifically stated in the
statute, are necessary to implement the
statutory requirement that an
edu-ational agency or institution shall
not have a policy of denying. or
effectively preventing. a parent or
student the right to inspect and review
the education records of the student.

The Secretary has decided that it
would impose an unnecessary burden to
require educational agencies or
institutions to provide copies except as
is now required by statute and the
implementing regulations. However.
nothing in the statute or the regulations
would preclude an educational agency
or institution from adopting a policy of
providing copies in other cases. if 1t so
choooes.

Change: None.

Comments: Two con.menters believed
the provision that prohibits educational
agencies and institutions from
destroying records if there 1s a pending
reques! for access should be expanded
Both commenters believed educational
agencies and institutions should be
required to notify parents pnor to
destruction of documents and afford
them an opportunity to inspect and
review or obtain the records.

Discussion: The Secretary had
decided that such a requirement would
impose an unnecessary ourden on
educational agencies and institutions. In
many cases, State law or agency or
institutional policies and procedures
prescribe a period of time in which
education records are required to be
maintained. Nothing 1n the Act or these
regulations would preclude an
educational agency or institution from
implementing a policy of notifving
parents or eligible students prior to the
destruction of any education records

Change: None.

Comments: One commenter expressed
concern about the provision that
accords an eligible student the right to
have his or her medical treatment
records reviewed by a physician or
other appropriate professional of the
student's choice. The commenter
questioned whether postsecondary
institutions would be obligated to verify
the credentiala of the professional
chosen by the student.

Discussion: This provision is based on
a requirement in the statute. The
provision describes the rights of
inspection and review of education
records in the revised regulations.
Neither the statute nor the regulations
prescribe any procedures for
verification.

Change: None.

Comments: One commenter believed
that a provision in this section lends
support to parents who claim they
should have the right to have access so
long as they are supporting th2 student
in college. The provision in question
reads.** * * each educational agency
or institution shall permit a parent or
eligible student to inspect and review
the education records of the student.” It
is the phese “parent or eligible student”
that the commenter believed jends
support to the parent’s claim.

Discussion: Two word “'parent” in the
phase “parent or eligible student™ means
the parent of a student who is not an
eligible student. Thus. at the college
level. FERPA affords the eligible student
the night of inspection and review.
FERPA does not. huwever, prohibit ait
educational agency or institution from
disclosing the education records of an
eligible student to the parents of the
eligible swdent if the student1s a
dependent child as defined in section
152 of the Internal Revenue Code of
1954. The provision which allows
educatior.al agencies and 1nstitutions to
disclose information to parents of
eligible students is set forth 1n the
sectior: entitled. “Under what conditions
1s prior consent not required to disclose
information?”

Change: None.

Section 99.11 May an educatinnal
agency or institution charge a fee for
copies of education records?

Comments: One commenter believed
fevs for copying should be limited to the
actual cost of reproduction. The
cominenter believed that unless fees are
limited to the actual cost of copying. an
educational agency or institution might
incorporate into the fee costs for search
and retrieval of education records. A
second commenter indicated that an
educational agency or institution should
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be silowed to charge a {ee for search
and retrieval, if done manuslly. and for
any other costs incurred in providing
copies.

Discussion: Educational agencies and
institutions are entitled to charge
reasonable fees for the actual cost of
reproduction, secretarial time, and
postage. The Secretary considered
whether %0 inciude a provision to allow
educational agencies and institutions to
charge a fee for search and retrieval. He
decided that providing parents or
students access to education records is
a function thst is generally a part of the
accepted and normal busineas of
educational agencies and institutions.

Change: None.

Section 99.12 What limitatians exist an
the right to inspect and review records?

Comment: One commenter was
concerned abeut the removal of the
provisica that required educational
agencizs and institutions to document
the confidentiality of letters and
statzments of recommendation that
were placed in the education records of
a student prior to January 1, 1975. The
commenter believed that the
requirement provided the only reliable
way of determining that a letter or
statement was indeed “ccnfidential.”

Discussion: The provision was
removed because it placed an undue
burden on agencies and institutions to
expect that they would be able to
document the confidentiality of letters
or statements that were solizited or sent
and retained more than 10 years ago.

Change: None.

Comment: A commenter raised a
question relating to the provision that an
educational agency or institution cannot
require a waiver as a condition for
admissi 'n to or receipt of a service or
benefit irom the agency or institution.
With that in mind. the commenter asked
whether a placemeni office would be
denying a service or benefit to a student
by advising the student that a professor
will not write a letter of
recommendation or an emplcyer will not
accept a letter of recommendation. or
both. unless the student signs a waiver.

Discussion: A faculty member's
refusal to write a reference without a
waiver would be considered an action
of that individual end not of the agency
or institution. A placement office would
not be denying a service or benefit by
advising the student of the faculty
member’s or employer's refusal.

Change: None.

Com:ent: One commenter believed
the provision 1n this section that allows
an apphcant for admiss‘on to waive his
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or her rights under certain conditions
should be removed.

Discussion: The provision is required
by statute. Therefore. the Secretary has
no authonity to remove it from the
regulations.

Change: None.

Section 99.21 Under whot conditions
does a parent or eligible student have
the right to a hearing?

Comments: Two commenters believed
that a parent or student should have the
option of inserting a statement in an
education record without first going
through the hearing process that is
provided in this section. The
Commentets interpreted the statute as
intending that an educ.donal agency or
institution must provide a parent or a
student both an opportunity for a
heanng and an Opportunity to insert a
statement in the record. They believed
the regulations misaoply the statute's
intent by requiring that a parent cr
student go through the hearirg process
before exercising the right to place a
statement 1n the :ecord. One of the
commenters stated that this requirement
can result in extensive delay in cases
where a parent’s or student's interest in
Inserting a clarifving statement in the
record 1s tune-sensitive.

Discussion: The statute provides that
the parents or students must be afforded
“an opportunity for a hearing * * * to
chellenge the content of [the] records
and to provide an opportunty for the
correction or deletion of [data] and to
nsert into [the] records a written
explanation * * * respecting the content
of [the] records * the statute 1s not
definitive on the question of whether the
parent’s or student’s right to place a
statement in the records exists
independent of the hearing process.
However, the Secretary beheve- that the
order in which the hearing and the
statemen! are addressed in the siatute
indicates that the Congressional intent
was that a parent or studeit should
exhaust the admimistrziive remedy
afforded by the hearing process before
exercising the ~ght to place an
explanatory s itement in the record.

After consiaering this 1ssue. the
Secretary has decided that to require a
hearing would be burdensome 1n ¢cases
where an educational agency or
institution and the parent or student are
clearly in agreement that an explanatory
statemer:! alone is the appropriate
remedy. lf one or the other of the two
parties disagrees. then the parents or
ehgible student must exhaust the
remedy afforded by the hearing process
befoi. entering an explanation in the
record. The Secretary finds no reason to
regulate on this 1ssu since it may be
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resolved by the two parties directly
involved.

The Secretary has also considered
whether an agency or institution could
be required to allow a parent or student
to insert a statement in the record if the
parent or student considers the matter to
be time-sensitive. There is no FERPA
provision which would require an
agency 5, institution to expedite the
process in a situation where a parent or
student believes time is a factor. The
explanatory statement proviced for in
the regulations is not intended to serve
any purpose other than to document the
parent’s or student's final position on
the accuracy of an education record.

Change: None.

Comment: One commenter believed
the statement that a parent or stndent
wnserts in the education record could
provide an unlimited opportunity to
enter a statement of disagreement. The
commenter suggested that such a
statement should be limited t~ a
declaration of disagreement and that the
educational agency or institution should
have the right to refuse to include
information beyond such a declaration.

Discussion: The statute requires that a
parent or student be afforded an
opportunity to insert into the records *u
written explanation * * * respecting the
content of [the disputed) records.” The
Secretary has no authority to require
that the statement be imited to a
declaration of disagreement.

Charge: None.

Comment: One commenter suggested
an amendment of the provision which
requures that an educational agency or
institation disclosed a parent's or a
studant’s explanatory statement
whenever it discloses the portion of the
record to which the statement relates.
The commenter believed tha:
educational agencies or institutions with
complex or automated recordkeeping
systems should not be required to
provide a copy of the explantatory
statemnent along with a disciosed r2cord.
Instead. the commenter Leheved
agencies or institutions should be
allowed to include cn the disclosed
record a reference to the fact tha the
explanatory statement exists and will be
made available on request.

Discussion. The statute requires that
the statement be maintained with the
record. The Secretary beheves the
regulatory requirement that the
statement be disclosed whenever the
contested record is disclosed is
necessary to meet the statutory intent.

Change: None.

() L}
Fag PR

Section 29.30 Under what conditions
must ain educational agency or
institution obtain prior consent to
disclosed information?

Comment: One commenter believed
that it seemed inapprepriate to require
that a student’s written consent state the
purpose of the release. The commente:
seemed to believe that the written
consent is intended to be 8 mechanism
to restrict what he assumes is a
student’s right to have information
released from his or her own education
records. In interpreting the provision in
this way, the commenter believed that
requiring the student to state the
purpose of the ralease limited his right
to have the records released.

Discussion: The statute requires that
the , urpose of the release be stated in
the written consent: therefore. the
Secretary has no authority to remove the
provision. The purpose of the written
consent is to document that the student
consented to & disclosure of information
from his or her education records; the
consent is not intended ir any way to
restrict any of a student's rights.

Change: None.

Comment: Another commenter
indicated that educational agencies and
institutions should be abie to accept
requests by telephone with proper
safeguards.

Discussion: The commenter did not
specify whether he or she was referring
to requests made by a third party for
disclosure of information from a
student’s education records or a request
made by a parent or eligible student to
disclose information to a third party.
Concerning the former. the regulations
do not reguire that a request be in
writing in order for an agency or
institution to disclose information
pursuant to one of the statutory
exclusions permitting disclosure without
consent. Conc2rning the latter, the
statute requires an agency or inst:tution
to obtain written consent of a parent or
eligible student before disclosing
information to a third party.

Change: None.

Section 99.3!  Under what conditions 1s
prior consent not required to disciose
information?

Comment: A commenter believed the
term “legitimate educational interest”
should be more definitive. The
commenter indicated that some
institutions interpret the term too
broadly while others interpret 1t too
narrowly.

Discussion: The Secretary believes
the Department could not make a
definitive statement of legitimate
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educational interest that would apply to
each scheol district and college and
university across the nation. Each
educational agency and institution must
establish its own criteria, according to
its own procedures and requirements,
for determining when its school officials
have a legitimate educational interest in
& student’s records.

Change: None.

Comment: ‘Two commenters disagreed
with the proposal to add language to
clarify that education records may be
disclosed without consent to a
postsecondary institution in which a
student seeks or intends to enroll. The
commenters believed the addition
expanded the scope of the statute and
that the statutory purpose of the
provision was to facilitate the transfer
of records when a student moves from
one public school system to another. In
the case of postsecondary institutions,
the commenters believad it would be
more appropriate to rzquire consent of
the parent or the student before
transferring records.

Discussion: The current regulations
did not clearly specify that
postsecondary educational institutions
are covered by the exception. The
provision has been applicable in
practice to postsecondary institutions
since enactment of the law. The change
to this provision clarifies that “schools"”
includz institutions of postsecondary
education,

Change: None.

Comment: A commenter asked that
the definition of “financial aid™ be
explicitly broadened to include all debts
owed 1o an institution as a result of the
student’s participation 1n the
institution’s programs. The commente:
strongly believed that Congress did not
intend that an institution should be
restricted by the law from collecting any
and all debts owed it by students.

Discussion: The statute was intended
to provide parents or students some
control over the disclosure of
information from the student's education
records. With certain specified
exceptions. including the provision with
regard to financial aid. information
cannot be disclosed without a student's
written consent. The statute refers to
disclosure “in connection with a
student’s application for. or receipt of.
financial a1d.” In that context. the
definition of financial aid could not be
broadened to include other debts owed
the institution.

Change: None.

Comment: One commenter. &
representative of a State Department of
Education. believed a provision should
be included to acknowledge that State
law may in some cases be more
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protective of students’ privacy than
Federal law. particularly in restricting
the conditions under which i- formation
can be disclosed without the ,.arent's
written consent,

Discussion: The current and revised
regulations provide that a S*ate is not
prevented from further limiting the
number or type of State or local officials
to whom disclosures may be made
without consent. The regulations also
state under the section *What are the
rights of eligible students?™ that the law
and regulations "do not prevent
educational agencies or institutions from
giving students rights in addition to
those given to parents of students.” The
Secretary has decided that no regulatory
purpose would be served by including a
provision such as suggested by the
cemmenter.

Change: None.

Comment: A commenter suggested a
change in the provision that allows
disclosure "to organizations conducting
studies for. or on behalf of, educational
agencies or institutions [if] the study is
conducted in a manner that does not
permit personal identification of parents
or students by individuale other than
representatives of the organization
* * *" The commenter believed the
word "by"' should be changed to “‘to™.

Discussion: The word "by" is used in
the statute. and the Secretary believes
the meaning is clear.

Change: None.

Comment: None.

Discussion: In the notice of proposed
rulemaking (NPRM] for these regulations
the phrase “parents or students™ was
used 1n § 99.31(a)(6)(ii}(A). However. the
statute requires organizations that
receive information under this exception
to the consent requirement to protect the
information "in such a manner as will
rot permit the personal identification of
students and their parents * * *."

Change: The word *'or" has been
changed to "and" to ensure that both
groups are fully protected.

Comment. A commenter believed the
educational agency or institution shoutd
be relieved in some cases of the
requirement of making a reasonable
effort to notify a parent or student in
advance of compliance with a subpoena
‘The cummenter indicated that in legal
actions 10 which the student is a party.
the court process itself requires that any
subpoena be served on the opposing
party. thereby making any notification
effort by the educational agency or
institution superfluous.

Discussion: The statutory language
requires that parents or students be
notified of “all such orders or
subpoenas” in advance of compliance
The language was modified in the
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course of promulgating the current
regulations to require that the agency or
institutlon “make a reasonable effort to
notify * * *." The modification was
made in recognition that it would be
difficult in many cases for the agency or
institution to comply with the statutory
requirement and in the belief that the
modification was in accord with the
Congressiona! intent.

The Secretary has decided that he has
r.0 authority to relieve educational
agencies or institutions of the statutory
requirement that parents and students
be notified of "all such orders ot
subpoenas.” The Secretary has also
decided that even in cases where the
parent or student brings the action, the
nctification serves to assure that the
party serving a subpoena is in fact
acting on behalf of the parent or student.

Change: None.

Comment: One commenter suggested
that a condition be added to allow a
postsecondary institution to contact a
patent of an eligible student without the
student's consent if the institution
suspects that the student has a physical
or emotional problem of which the
university believes the parent may be
unaware and that affects the student's
academic or campus life.

Discussion: The Secretary has no
authority to regulate an exception to the
statutory requirement that at age 18 the
rights afforded by FERPA transfer from
the parent to the student. However, if an
institution determined that the
circumstances of a situation were such
as to constitute a health or safety
emergency and if the umiversity decided
that the parent is the party who 15 in the
best position tv deal with the
emergency. then the disclosure could be
made under the section of the
regulations that provides for disclosure
in those emergencies.

Change: None.

Comment: Four commenters believed
a condition should be added to permit
disclosure without a student’s consent if
the agency or institution has reason to
beheve that the student has provided
1naccurate or misleading information
concerning his or her academic record to
another educationz| agency or
institution, to an employer. to a
professional associction, or to a
governmental agency to whom the
studeni applhes for benefits or services.

Another commenter believed
educational agencies and institutions
should be allowed to disclose
information without prior written
consent to government officials.
including U.S. Senators and
Representatives, State legislators. and
governors, who have been contacted by
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& parent or student who believes his or
her rights under this law have been
violated. The commenter mdicated that
the agencies or institutions ere nnable to
respond to, or to defend themselves
against, the parent’s or student’s
allegations because they cannot release
information to the government officials
without the parent’s or student's written
consent.

Discussion: The Secretary
understands the concems of the
commenters and has carefully
considered whether provisions could be
included in the regulations to address
the problems. He has decided that the
statute is specific in stating the
conditions under which disclosure can
be made without consent and that he
has no authority to include the

provisions proposed by the commenters.
Chonge: None.

Section 99.32 What recordkeeping
requirements exist concerning requests
and disclosures?

Comment: A commenter suggested
that the term "hst™ be changed to
“record” in this section. The commenter
indicated that as fong as a record of
requests for and disclosures of
information is maintatned. the form of
the record 1s irrelevant.

Discussion: The Secretary did not
intend to prescribe the form of the
record: the intent was to suggest a
convement way to maintain the
information However, in order to
corjorm to the statutory language. the
term “record™ will be used

Cnange* The term “record” has been
substituted for “hst.”

Comment One commerter stated that
keeping = record of requests for
disclosure 1s impractical and ymphes
that a record must be kept even fcr
requests that are d~nied. The
commenter also believed 1t impractical
to require the record of disclosure to be
kept with the education records of the
student. inasmuch as most institutions
matntain records 1n computenzed
formats. Another commenter believed
maintaining a record of disclosures
without consent 1s sel{-incnminatng.
The commenter also siated that
institutions should be free to establish
their own retention schedule.

Discussion® The student requires each
educational agency and institution to
mamtair: a record, kept with the
education records of each stuaen!. that
will indicate all parties who have
requested or obtained access to a
student's education records, including
those pe:ties to whom the statute
permits disclosure without consent.
While the statute states that the record
should be kept wiath the education
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tecords of a student, it does not intend
to require the agency or institution to
keep it in one file or in one location.
However, it does intend to require the
agency or institution to make the record
available to a parent or student as part
of the parent's or student’s general
access {0 the education records. Since
parents or students should be able to
learn of those parties interested in the
records, the record of disclosure should
be maintained as long as the agency or
institution maintains records on the
student.

Chonge: None.

Comment: A commanter asked
whether the placement office of an
educational agency or institution would
be required to keep a list {record) of all
parties to whom a student’s credential
files were sent if the student had given o
blanket consent to release his or her
education records without specifying the
individual parties.

Discussion: The statutory and
regulatory language require an agency
or institution to maintain a record of
each disclosure.

Change: None.

Comment: One commenter questioned
the recordkeeping requirement
concerning disclosure and redisclosure
of information to parties if prior written
consent for disclosure is not required.
An educational agency or institution
may disclose informetion to a party if
consent is not required with the
understanding that that party may
redisclose the information to another
party to whom information can be
disclosed without consent. The agency
or institution must keep a record of the
parties to whom the disclosure and
redisclosures are made and the
legitimate educational interests all
parties have in the records. The
commenter believed the recordkeeping
requirement places an undue burden on
institutions and that most reasonable
approach 15 10 asserti that no information
may be redisclosed.

Discussior. The Secretary did not
ntend an change 1n the recordkeeping
requiremen At the time the final
regulations were 1ssued 1n 1976. the
Department had considered whether
student consent should be required if
disclosure by a party excepted from the
consent requirement s to another party
excepted from the consent
requirement—even though the
institutton could disclose information
without consent to either excepted
party. The Secretary considered, for
ex: mple. whether an institution that
disclosed nformation to the Department
of Education under the Guaranteed
Student Loan Program as permitted by
the “financial aid” exception. would be
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required to tell the Department of
Education not to make a future
disclosure of that information to the
bank that loaned the money under the
program—even though the bank could
obtain the information directly from the
institution under the same exception.

If the Department of Education could
disclose thz information freely to other
excepted parties, there would be no
harm dGone to the consent requirement.
However, the student would no ionger
have a means to discover all of the
parties outside the institution who had
had access to his or her records *without
consent. To remedy this problem, the
Secretary authorized an institution to
disclose information to excepted parties
with the understanding it would be
redisclosed to other excepted parties,
but only if a record of access were kept
for all of those parties.

The Secretary did not intend to
impose a recordkeeping burden on
educationa! institutions. Rather, the
intent was to give a better
understanding of the disclosure and
recordkeeping requirement with regard
to excepted parties.

Section 99.31 Vhat conditions apply to
disclosure of information to other
educational ogencies or institutions?

Comment: A commenter believed an
example should be inserted in this
section to specify that the phrase “is
enrolled in or receives service from the
other agency or institution”
encompasses consortia. cross-
enrollment. joint-enroliment, waork-
study. and coorcination of such
programs among postsecondary
institutions and participating agencies
and institutions.

Discussion: The Secretary believes
the provision, ~s it now stands, can
clearly be construed to encompass the
excmples included in the comment.

Change: None.

Comment: None.

Discussion: The proposed regulations
changed the defimition of student to
include former students 1n order to make
clear that most nghts accorded students
1n attendance also apply to former
students. In cases where the provisions
of a section do not apply to former
students. the term “students in
attendance” is used. The provision in
this section that. in the proposed
regulations. stated “an educational
agency or institution may disclose an
education record of a student 10 another
educational agency or institution if the
student 1s enrolled in or receives
services from the other agency or
institution™ would extend the provision
beyond the statutory authority and
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would indicate that an ageuy or
institution could disclose information on
former # :udents without consent to
anothe: agency or institution if the
former student is enrolled in or receives
services from the other agency or
institution.

Change: The provision has been
clatified to state that it applies only to
students in attendance.

Section 99.36 What conditions apply to
disclosure of information in health and
safely emergencies?

Comments: One commenter believed
that the regulations, in stating that the
provisions of the section “shall be
strictly construed.” rightly leaves it to
the educational agency or institution to
develop its own definition of emergency.
‘The commenter viewed the revision as
helpful to educationsl agencies and
institutions and as a step to assure an
appropriate deregulation and an
appropriate recordkeeping process
.within the institution on defining when
an emergency may arise. Another
commenter believed the factors that
were removed from the health and
safety emergency section in revising the
regulations should be reinserted. The
commenter believed that the statute
specifically directs the Secretary to
issue regulations concerning disclosure
in a health or safety emergency and also
believed that the criteria provided useful
guidance.

Discussion: The statute. in setting
forth the conditions in which personally
identifiable information from an
education record or records can be
disclosed without a parent’s or student’s
consent states that “(such a disclosure
may be made]. subject to regulations of
the Secretary in conrection with an
emergency. {to] appropriate persnns if
the knowledge of such information is
necessary to protect the health or safety
of the student or other persons.” The
regulations required that educational
agencies or institutions include four
specific criteria in the factors to be
taken into account in determumng
whether personally identifiable
information from the education records
of a student could be disclosed under
the section.

The Secretary based his decision to
remove the nonstatutory critena from
the regulations on his belief that
educational agencies and institutions
are capable of making those
determinations without the need for
Federal reguiation. it 1s the Secretary’s
opinion that Congress did not intend to

Q

RIC

R A v 17 Provided by ERic

o
-

require that regulations be promulgated
that would impose burdensome
requirements on agencies and
institutions. He believes the requirement
that agencies and institutions strictly
construe the provision fully meets the
Congressional intent, Nothing in the
statute or legislative history prohibits an
agency or institution from considering
the four specific criteria that heve been
removed.

Change: None.

Section 99.37 What conditions apply to
disclosing directory information?

Comment: One commenter thought the
use of the word “and" in the text of the
first paragraph under the section was
incorrect.

Discussicen: In the proposed
regulations the word “and" was inserted
in place of the word “or” in the phrase
** ¢ ¢ parents of students in
attendance and eligible students in
attendance * * *." However, replacing
the word “or" with the word “and" does
not remove all possibility for
misinterpreting the provision. As
clarification. we note that in the phrase
~parents of students in attendance.” the
word “students” means students who
are not eligible students. Thus. the
educational agency or institution must
notify both. all eligible students and the
parents of all students who are not
eligible students.

Change: None.

Comment!: A commenter. a
representative of a postsecondary
educational institution. beheved that the
refusal that student's are allowed to
exercise over the designation of
directory information should be hmited
to the students’ address and telephone
number. The commenter indicated that
the students’ right of refusai has in some
cases enabled students to commt
fraudulent acts with a lessened chance
of discovery.

Discussion: The statute provides
students the right to refusc to allow the
educational agency or institution 10
designate any or all of the items of
information about the directory
information.

Change: None.

Section 99.61 What responsibiiity does
an educationcl agency or institution
have concerning conflict with State or
local iaws?

Comment: One commenter believed
the Department of Education should give
some direction to State schools or
institutions that are mandated by State

o7

law o allow a student to have access to
confidential letters of recommendation
to which the student, under FERPA, has
waived his or her right of access. The
commenter indicated that if placement
directors send & credential fiie that
contains confidential letters of
recommendation to schools or
institutions in States that have those
mandates. the schools or institutions
will return the file on the basis that the
confidentiality of the letters cannot be
protected.

Discussion: The Secretary is unable to
advige State schools or institutions with
respect to the laws of 2ach State. With
respect to the Federal law, the statute
provides that the access rights afforded
by the law shall not operate to make
letters and statements of
recommendation available to students
in insatitutions of postsecondary
education who have executed a valid
waiver of the right to inspect and review
the letters or statements. In
implementing the law, the regulations
provide that a postsecondary institution
“does not have to permit” a student to
inspect and review tne letters and
statements of recommendation provided
the student has executed a valid waiver.
Under these provisions. an educational
agency or institution is not precluded
from providing a student access to &
letter or statement of recommendation.
Therefore. if a State law re quires that a
State institution a:ford » student access
to letters or statements of
recommendation, the Federal law would
not interfere. irrespective of whether the
student has executed a valid wai' »- of
his or her right.

Change: None.

Section 99.64 What 1s the compla:nt
procedure?

Comment: A commenter proposed that
the intended meaming of the word timely
as it appears in the second paragraph of
this section should be defined.

Discussion‘ The Secretary has
decided not to include a definition in the
regulations for two reasons. First, the
word appears only once in the
regulations. Secondly. the meaning of
the word would depend largely on the
circumstances which are pecuhar to
each case. A complaint might involve
complex circumstances and attempts by
a complainant to resolve the issue
independently that might reasonably
have delayed the filing of the complaint
Such a complaint would be considered
timely Another complaint might involve
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an allegation of a v;olntion that occurred
many years ago and was never prrgued
despite the full knowledge of the
student. In this case, the complaint
would not be considered timely.

Change: None.

Section 99.67 How does the Secretary
enforce decisions?

Comment: A commenter believed the
law should be changed 1o provide that
the Secretary may decide to withhold
Federal funding under programs in
addition to those administered by the
Department of Education.

Discussion: The Secretary has no
authority to withhuid Federal funds
under programs in other Federal
agencies.

Change: None.
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